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sufficiency of apy evidence before the Magistrate, though I would
remark in passing, that the mere fact of a previous conviction or
of previous convictions of offences involving dishonesty, is not
sofficient to justify the putting in force the powers of s. 506, un-
less there is some additional evidence to show, that the person
complained against has done some act or rvesumed avocations,
that indicate mpon his part an intention to return to his for-
mier course of life and to pursue a career of preying on the
community. The greatest thief is entitled to a lueus penitentie, when

"he has served out his punishment; it is only when he out-

rages that grace which is extended to him and thereby shows
he is unreformed, that the machinery of the Act should be brought
into operation, in order to obtain a substantial guarantee for society
that he will not commit further depredations upon it. The order
of the Magistrate of the 7th Pebruary last must be quashed. DBut
upon a consideration of all the circumstances of the case I think it
right todireet that this record be forwarded to the Magistrate of
the Disteict for bis consideration, in order -that he may, should it
appear to him proper to do so, himself take steps under 5. 491 of
the Criminal Procedure Ceds to call upon the applicants to find
sureties of the peacein such amount as tohim may appear adequate.
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Before 8ir Robert Stuaity Kt,, Chief Justice, and Mr. Justice Straiyht.
GUMANI (Pratsriey) v RAM PADARATH LAL axp oraEss (DereNDants.)®
Aet X. of 1877 (Civdl Procedure Codey, 88,13, 43— Aot XI1, of 1879, 5. T—Bomd for

the puopaent of woney hypothccating property us colluteral security for such puyment—
Otadssiun of clain.

The obligee of a boud for the payment of mouey, hypothecating immoveable
property as collateral seeurity for such puywent, sued for the moneys due on the
bond, but omitted to claim. the enforcement of his en, and obtained a decree -only.
for the pryment of the awpunt of the bond-debt, He subsequently sued to
enforce his lien, Zlcld that, under s 43 of Act X. of 1877 as amended bys. 7 of
Act X11, of 1879, be could nob be permitted o sue o enforce his lien,

Tag defendant Bam Padarath Lal, on the 1st May, 1875, gave
the plaintifi a bond for the payment of Rs. 130, in which he hypo-

* Second Appsal, No, 1219 of 1579, from a decree of R. G. Currie, Bsq., Judge:
of Gorakbpur, dated the 9th July, 1879, uifirming o decree of Maulvi Nazar Ali,
Mungif of Bansi, dated the 7th May, 1879,



VOL. 11] ALLANABAD SERIES,

theealed his four-pie share of a mauza ealled Khovia as collatoral
security for the payment of that amount and intovest,  Onthe 215t
Angust, 1876, his four-pie share of mauza’ Kheria was pat up fur
sale in execution of a money-decree which the other defindancs
had ebtained against him on the 18ih December, 1874, und was
purchased Ly the other defendants.  Subseqaently the plaintiit sual
the defendant Ram Pudvrath Lul on ber bond, asking for « mouey-
decree only, which she obtained on the 11th Deceraber, 1876, She
now sued to recover the amount of this decrce, Rs. 183-8-4, by the
sale of the property hypotheeated in the bond. DBoth the lowsr
Courts held that the sult was burred by the provisions of s, 13 of
Act X, of 1877, the lower appellate Court further holding that it
was alse barred by the provisions of s. 43 of that act.

On appeal by the plaintiff to the High Court it was contended
that the suit was not barred by elther of thoss sections.

Pandit djudhin Nath and Lala Lalta Prasad, for the appellant,
The Senior Govermment Pleader (Lala Juale Prasad) and Mun-

shi Sulh Ram, for the respondents.
The judgment of the Courl \STU snr, C. J. and Stratenr, J.)
was delivered by

Stratear, J.—3. 43 of Act X. 1877, as amsnded by Act XIT
of 1879, is more apposite to the present case than s, 13, An obligation
and a collateral security for its performance constitute the cunse of
action, and a plaintifl’ cannot be permitted to sue frst in respect of
the money~debt due on a bond hypothecating property, and after-
wards, in respect of the same cause of action, for enforcement of
lien, The appeal is dismissed with costs.

Appeal disinissed,
Before Mr, Justice’ Pearson and Mr. Justice Olifield,

ASHGAR ALI SHAM (Pramvrire) v. JHANDA MAL avp ANOTHER
(Dxrerpans,)*
Determination of iitle or of proprietary right—Act X1X of 1873 (N-W. Pu
: Land-Revenue Aet), ss, 113, 114— Res judicatn. v
Tit the case of an objeetion fo a partition raising & question of title, it is.only
when the Collector or Assistant Collector records a proceeding decluring the

* Hecond Appesl, Xo, 1213 of 1879, from a deoree of R. M, King, Esq, Judge
of Meeruf, duted the 24!}\ June, 1870 affirwing a decree of Babn Hashi Naih
Biewas, Subordinate Judge of Meerut, dated the 25th February, 1679

119

i
Gumany
=
AHPADA~
BaTH LAL.

1880
A pril 15

i



