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iSSO the plaintiifs suit failed by reason of liis inability to prove pay-
 ̂ ^  ineufe oF^-exiciljle” dower/ It Vvas argaed on his behalf, that a

Wll.OV'A'O “
S;bsais wife cannot refuse herself to her husband after sueh cousummn-

tion or complete retirement as Avas proved in tho present ease by
IUkmi.. the cohabitation of tlie parties from 1873 to 1878. This contention

was supported by a quotation from Baiilie’s Digest, p. 125 ; but 
upon careful eousideratioa of it and a judgment of this Court, which 
appears directly in point, Aldool. Shukioar v. Raheem-oon-jiusa (1), 
■we are of opinion that the views propounded by Aboo Haneefa 
fihould be followedj and that a woman entitled to dower, that is 
^'raaujjil” or “ prompt” may, even after consummation or valid 
retirt;menb, deny her husband access to her person or her societŷ  
if it remains unpaid. Dower it most be remembered is the woman 
right and she may decline hmi the use of her person in order to 
enforce the jnau's pecuniary obligation to her. Of course where 
the dower is muicajj'd'' or “ deferred,” other considerations 
i.vi'-e, which it is unnecessary to discuss. It may be added, that 
]>iippages will be found favouring the opinion "vve have expressed in 
Macnaughteii’s lluhamraadan Law, ed. of 1870, p. 281; Bailie’s 
iiuamet'ii, p. 73 (the plaint,iif being a <S/u'o)j and Grady’s Manual 
of Muhammadan Law of Inheritance and Contract, p. 246.

The lower appellato Court has fomidthat the amount of dower 
in the present case was Ba. 5,000, that it was prompt, and that the 
piaintiif has not been paid it. The respondent’s plea was therefore 
tfslablished and the plaintiiFs claim has been properly disallowed. 
The ap)peal is dismissed with eoats.

Appeal dismii'sed.

Before 3Sr.Ju.stlc.e iildfie'.d ami Mr. Justice SiraighU 

It.\M L A L  (Pt.uKTiFj?; ti. ilA IlR ISO N  (Defiwdast).*

AimirJmm tcf Flaint—Lmitafwn - A c i K  o f i m  {Civil Proceitire. Code), s. 5$ -A ce  
X V  o / lb 'l  (Limiiatiwi Act), s. i —Mortgage— O ra l.Evidence— Documentanj 
£mdeme—Actl.t)flZ''ji{Eviden(eAct),s!s.%%,%'i.
T a e  plaint in a suit fo r  moDcy charged tipon immoveable property w h ick 

46801-11)6(3 suolj property as '■ tlie defend.anta’ oue-biaw» five-biswiinBl share w ithin

Seeor.i Appwil, j,o . 8ili) o f 1879, from  a decree o f C. W . Moore, Esn., Judj?B 
<1, A l jp r l i  dated the otii 1S79, iiio 'tifyh ig a deeree o f Miulvi i'arict-ud-iiin 
ARiBiwJ, buboxiijnate Judge o f  A ligitrii, dutod i,hi> istb  Februarv', 1870,

: (1 ) H. C r l i ,  N.-W. P,,1S74, p. 54.



the jurisdietian o f the Co;ir* ■*’ n n pn.^> 1 1« 1 m t l i   ̂ j < u k r i \ i  Isi’.i I* i 'n

tlie period o f limit,ilkca jtiiMei j i ■‘ ni n h ' i < t i \i *■ X^ ' ui j I t  >—— »

•■vas sub.30.|nent’ y  rorurssed fo r t u'hI iuli s i '  l i i i a  ' id  iniuii k i '  t i.: iU " !  L a i^

iiisertloii o£ the w ords ‘MU mauz I lui i’ f t ’ t'l ■ i i i ‘ - u ’ .» i' p-i:- ll-,y ie}v ,it 
seuted agaiij OH the Stk Jamiar i  , i l i  i » ip u i<  [ i  ! ’ t ’ T t!'i 1 *'e f>£

ilie  amendiHcnt o£ t l ’.e piaiut d i ’  k)£ tli t.t 1 1  t i i  iii. ,u- 

stitiiiion  or the suit, ,'ind the rc ai 11 ot ’ le ,t ir iL . t t i j j  ii lu ! i s »bi> ,e- 

qnent prt-seistatioa loiil accept.iajt,;: In l.i., l  jur^ dui :,..t Lu..,.,i.uitL .. iii.ti- 
tiiticm ot the suit.

T lie  obliTOrg o f a bond fo r the ptiynten' t i  Pifcn i i i >■ * 'n pU i

“ soHs o f aiiminiliir iuid patii.ia.i-, I! ,ii .'u, i A ' 1’ [ it'' t i i  . ' l i l i i  S

security for sui-ii piiyiiieiifc ■'■tlieit'(jiie-liLswa in L, 1 li ii . I h  , i su i i <

tfie UotiJ to CHfi.tiee a cliarije on the 0 !i,c-bi l s.-i i U"! s it m  i i nli' _i ri?

in m.‘iui:a >S', that, iiiiiier i-'roc/.vo ii, s. 9i', and s. ‘ u A*;l I. f ] ir-.Miji.U* 

be gh ea  to show that the obligors byiiothec.iiC'l liv tiw  Li i 1 the f  r 'u u ita u i 
S.

The plaintiffs in this suit elaiitied B.S. 1,OS9-10-0 on a boad 
dated the 23rd November, 1866, pniying, in iir alia, tliafc the pro
perty iiypotheciited in the bond might be brought to saiê  in eaao 
the defendaQts did iiotsatisiy the jud,irnifint-del(t. Tbe suit was in
stituted on the 21st November, 1878, t!iu heirs cf the orfinnai obligors 
of the bond, and oqo Harrisou, the ropre^cntativo of u yiibsequcnt 
mortgagee of the property alleged to luive been hypot!u;etitw.l by 
the bond to the plaintifi'-i, being taade dy!eiidant,<. In tufl bond 
the original obligors  ̂describiu" themselves us ‘"the sons of iiisai 
Singh, caste Thakur Bunder, zamiiidiir and patiliar, ressideat of 
mauzii Sakhauli,” agreed to repay tho sum advanced to them by 
the obligees  ̂ Rs. 500. with interest at twelve annas per eeat pet 
mensem, on demand, and as collateral suiuirity for such puyineut 
hypotheeaiod “ their one-biswa five-biswansi share.” In the ori
ginal plaint in the suit the plaintife described tho property as the 
defendants' one-biswa five-biswansi share within the jurisdietiott 
ftf the Court.'’ On the bth January, 187;̂ , tho pliunt bavin;; been 
returned for amendment, the amended plaint was filed. The amcad- 
ment consisted of tho insertion after the word ‘'share” of the words 
“ ill maaza Sakhanlij ptirgana Sikandra Eao.” The Court of first 
in.stance. gave the plaintifts a dccree atj cluimed. On appeal by the 
defendant Harrison the lower appellate Coart held, inter alia, that 
the claim to enforce u cluirgs upon the one-bis’.va five-biswansi 
share iinnauza Sakbauli aiiist be taken to Lave been instituted oa

■VtHi. IL ] A LLA tU B U )-^ ru r '



13S0 tlie date o n iv lucli the plaint was amendod, and, as lim itation  ran

------------- from tte date of tlie bond, was barred by limifctilion.
E am Li.L

Haewsok. plaintiffs appealed to tlie Higli Court.

Babu Jogindro Math Chaudhri, for the appellants.

Muiishi Hanuman Prasad, for the respondent.

The Court (O lbfield, J., and Btkaight, J.,) remanded the case 
to the lower appellate Court for the trial of the issues indicated iu 
the order of remand  ̂which was as follows : —

OlbfielBj j .—^Ihe plaintiffs sue to recoYer money due on a
l)ond by sale of a oue-biswa five-biswansi share in inauza Sakhauli 
hypothecated in the bond. They made the obligors and T. B. 
Harrison defendants, the latter being the representative of a sub- 
seqnent mortgagee, and who has objected to the sale of the mort
gaged property. The first Court decreed the claim. The lower 
appellate Court has dismissed that part which seeks to make the 
property liable. The Judge holds that the period of limitation will 
run in thia suit from the date of the bond, 23rd November, 
lti66j and though the suit was instituted on the 21st November, 1878, 
yet since the property niortgaged was not indicated by name 
in the original plaint, and not until 8th January, 1879, when an 
amended plaint was filed to the effect that the property hypothe
cated and claimed is in mauza Sakhauli, therefore the suit so far as 
it affects the property jnust be held to have been instituted on the 
8th January or after the expiry of the term of limitation ; and the 
Court further holds that the deed does not distinctly show that the 
share of one biswa five biswansis hypothecated in the deed is a share 
to that amount in mauza Sakhauli; and on the above grounds the 
Judge dismissed the suit.

We are of opinion that the decision cannot bo maintained. The 
date of amendment of a plaint will not affect the question of limita
tion for the institution of a suit; the hmitation is determined with 
leferenca to the date of institution of a suit, and by s. 4 of the 
Limitation Act a suit is instituted inordinary cases when the plaint 
is presented to the proper ofiicer, and its return for amendment 
and subsequent presentation and acceptance by the Court Avili noi.
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constitute a fresh institutioa of tbe sait.-*-(See eases referred to in 1S*?0 
note to s, 53j Brouglitou’s Civil Procedure Oodfi, Act X  of 1877). 
it is trae that when after the iHstituiion of tlie gtiit a new 
plaintiff or defemiiiut is substituted or added tlie suit shall as 
rejrai-tis Mm be deemed to iiave been instituted Avlien lie was so 

made a party, but this rule is inapplicable to tbe case before ws 
where tiie del'eadaufc Harrison had been made a party at tbe first 
institution of tiie suit. The principal gromid, therefore, on which 
the Judge has dismissed the claitu to bring the property to sale 
is iuvtdid, and bis remarks on the indistinctness of the deed as 
indicating that the share in manzia Babhauli was mortgaged do 
»ot adequately dispose of the claim. It is for the Judge to deter
mine whether as a matter of fact the parties to the deed did 
mortgage the share in Sakhauli by the bond, and evidence on the 
point may be adduced.—See P r o t u o  (J, s. 92, and Illustration to 
s. 95, Evidence Act. The Judge must also detddo the question 
(raised by one of the pleas taken, by tile respondent) whether, 
looking to tlie conduct of the piaiutitfs at the time the second 
mortgage was madej they are debarred now from enforcing their 
prior lien.

We remand the ease for trial of the issues indicated : on sub
mission of the finding ten days will be allowed for filing objections.

Cant/e f'cmnnduJ.
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before M r. Justice Stniighl 

EMPliESS o r  IN D IA  «. N A W A B  asu ANoirjEn.

Security j o r  Good Behaviour— A ct X ,  o/lS72 {C rim in a l Procedure Code) ,». 506.

Held that B. BOS o f  l e t  X . o f 1872 solely relates to the calling upon persona 
o£ habituallj di)ihone.st lives, and in tjiat sense "desperate and daagerou?,'' to fltifi 

security for good beliavioiir, as a proteotioa to the pu'hlic against a wpetiticm o f 

crim es by them in whieli the safety o f  propL'rty is menaced and not th.& neeurity 

o f  the persoa alone is jeopardised.

Wherej therefore, the evidence adduced before the M aeistrate did not show 

that a person was '■ by habit a robber, hottse-lji-fuker, or thief, w  & receiver of 
stolen property, knowing the same to hare been stoleti,”  but sJionxd only that t e


