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ihis refercnce was properly made
by the L!ZI;"f Counnis
ol by this Court

eve and that it should be disposed

The ease having s
(Svasxrs, 4,

1aid hefore the Division Bench

and ST,‘:AU;T

y the following opinion was given
by the Division Bevehi:

Srpatant. J.—The Chief Commissioner appears te be vight
in his view, thut the appeal ol the Makur of Blasnda lies fo Her
Majesty in Conneil from the Commissioner’s Court in this parti-
cular case,

APPELLATE CIVIL

i

Before dr. Justive Spanide and Me. Justive Oldfield.

LACIGHN NARAIN (Deerupant) v, EQTESHAR NATH (Pranpive.) *
Mortgage—Condition agninst alicnation-~Lis pendens,

The propriviur of ecrtuin ivmoveable property mortgaged it in July, 1875,

to K and in Septenher, 1875, to L. In October, 1578, he sold the property to

K. In Novewdier, 1878, L obtained a deever on his mortpage-bond for the sale
of the property.  The snit iu

which £ obtained this decree was pending when the
property wag sald to K, A sued L te havethe property declared exempt from
Tiability to sale in the esceution of L's deeree on ihe gromd that ihe mortgage
to L was jnvalid, it having heen mude

in hreach of a eondition contained
iz A's mortgage-bond that the mortgagor would uob alienate the preperty untii
the morigage-debs hnd been puid,

21ddd, that the purchase by K of the cquity of redemption did not extinguish

his seenrity, it being kis Intention to keep it alive, and tlt the parchase of the
property hy K while L suit was pending AId not prevent & from contesting the
validity of L's marteage, so far as it ol

cted him, on the ground that it was an
infriugement of the stipulativn in the eontrnet between him and the mortgagor.

Trre facts of this ease are sufficiently stated for the purposes

of this report in the judgment of Oldfield, J.

Munshis Hanwman Prasad and Setl Ram, for the appellant.

* Saem) Appied, Noo 11245 of 17 9, from o Qeeree ot JLE Qurrie, Bsq., dndge
af Gorakhpur, datead the 25th July, 1m. affieming a decrec of Maulvi Nuzar A,
Muusif ot Lkluoi dated the Gih Ju Lll\' 1879,
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Munshi Kuashi Prasad and Lol Lalte Drasad, for the res- 1881
—im
ondent,
! et LacuMiy
P . NaxarN
The ﬁvllxm‘mg judgments were delivered by the Court: »
Rorssiar

Ouprienn, J.— The plaintifl

il held a mortg
in suit under o deed doted @b July, 1875, wherehy the obligor

mgoe of the property Rarise

stipmlated that he would not make any mortzuge of the property
i on the 10th October, 1378,

o phintiF under o deed of salo in

till thc daintii's debt was satisfied

the property was conveved
consideration of the debt seeured by the mortzoce. The defendant
obtained a morteage of the sume property under a deed dated the
Bl September, 13
tion made to plaintiff, and baving bronglit a enit on his bond he

5, from the obligor, nutwithstanding the ~t\}>ul.1~

obtained a decrce on 4¢h November, 1878, this suit being still

pending when the sale-deed was exeented in favour of plaintiff,

The objeet of the snit now brought by +he plaintill'is to have the

property declared esempt from liability to be sold in execution of

the defendant’s decree.  The lower Conrts have decreed the eluim -
and the decrees are not epen to objections,

There is no donbt that the defendant’s rights canuot be affacteld
by the purchage made by plaintiff since it was mude while the
suit brought by the defendant was pending, bat neither wwiil that
purchase deprive the plaintift of any right he muy otherwise have
against the defeudant hased on his prior mortgaze and the condition
in his bond against snbsequent mortgages by his obligor. The
purchase of the equity of redemption does not necessarily extin-
guish the original sceurity when as in this case it was manifestly
the intention of the plaintifl to keop it alive,—Story’s Hguity Juris-
pradence, 11th ed, vol. ii, s 1035 c.—and there is nothing to
prevent plaintift from contesting the validity of the mortgage made
to defendant so far as it atfects him, on the ground that it is an
infringement of the stipulation in the contract between Iim- and
his obligor. The appeal fails and is dismissed with costs,

BpavkiE, Jo~I concnr with my honorable colleagne in lus

view of the ease

Am’)ﬁﬂl rlismisscd.



