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S tb a io i i t ,  j .—-I  tliin k  th a t  th is  reference was properly made 
by fclie C^bief Coinniissi-'jior of Ajraare and that it should be disposed 

of by this C<3urt.

The ease liaviri*: I:' -.1 laiu before tlio Division Bench

(SrASKlE, J,, an-1 tiie following opinion was given

by tlie Division r!'':;ch ;

Steakuit, j , —The Gliicf Commissioner appears 'to be right 
in his view, that tlu> nppeiil o f  the Tbakur ot Maauda lies to Her
Majesty in Conneil from tlie CoTsinissioner’s Court in this parti

cular case.

A P P E L L A T E  C I V I L .

Befurc Mr. Jiis ika Span lie  and M r. Jusiice Oldfield.

LAGIIMIS' KAM AIK (D efe :;dast) v. KOTESHAE N A T H  (PtAiSMPP.) * 

Morigtifje— Conditim ngairiM alienatiori-~‘lA » pendens.

The proprk'tor of c€rt;ua nnnioveable property .•nortgagod it in July, 1875, 
tf) K  ftiiil ill Seplrinti r, 1875, to L. In October, 1S78, he sold tlie property to 
K . In lSoteuili-.n\ 1 /j oirtaineil a dewcft on his mortgage-bond for the sale 
o£ thu propt-tly. T !i» iist i «  which X obtained this decree was pending when the 
pmpcrty R'as will to/f. K  sued £  to have the property cScclared exempt from 
liabiliiy to .snJe in the cxccntlon of L'.^ decreo on the ground tl)nt the mortgage 
to /, invalid, it having been made in breach o f a coiidition contained 
3n K'g mortg-;ige-i)ond Hint the mortgagor ’ivoiild not a,lienate the property until 
the mortgage-debt Isad been paidi

Ildd, that the pnrchasc by A’ of tlie cquitr of redemption did not extinf'uish 
Ills fificnrify, it hemg his ii'iti'utioii to Ijtcp it alive, and that the plirchaso of the 
proporfy hy /{ ivhile £'s‘ suit w:ia ppndina; did not prevent £  from contestinf! the 
Talidity of £\- niorl,!>H<i'o, so fa,r as it aii'ected him, oil tho g r̂onnd th.at it was an 
iiiiringeineiit of the stipuiatiua in the contract between him and tho mortgagor.

Tub facts of this case are .sufileicntly stated for tho purposes 
of this report, in the judgment of Oldfield, J.

Maiisl)itj Ihmamau Prukud tuid 8h\k liam^ for ilio appolhmt.

 ̂  ̂ Second ApjfcMi, Wo. 312c nl'ls7H, from a decree o f iv.Ch Currie,'K.sc[., Jiidgu 
w (.ontiaipiir. dau',1 tin--J.-.th ,!,dy, 187'.). affirming a deurov ol Muulvi JSiWiir A li, 

Oi .hiKid ihfc uch June, IbT'j,



Mimshi Kiuld Prasad , and La!a Ftxisad, for tlic res-
pondent.

The followi'iig jiKlginents were cleli\’ered l>y the Court:

OuDFiELt*, J .— The plaintiff held a inortG:aa;o o f the property JNatii. 

in sait tinder a eked diited Dili Jn!y,. a.Ih h Iij tin- olili^or

.stipulated tliat he wiiiiid not make any id 1’ *' pro|.crty

till the plaintiff's debt was satisiisHl, and on ilio lUtu Ut'tuljor, 1{J78,
iho propertj was eoriveyi'd io |:d!uritiff’ i,.nider a deed o f sqIo in 

coiisideratiinn of tlie debt sacared by the mort^'dge. Tise defendant 

obtained a m ort^a^e o f tJie same property riridei- a deed dated the 

5tli September, 1S75. from the obligor, notwithstanding the >tipuk- 
tion mnde to plaintiff, and having iironght a suit o «  l:us bond lie 
obtained a decree on lith Fovemher, 187(8, this suit being still 

pending when the sale-decd wa.s eseciitod in favour of ijlainriii,,

The object of the suit now broxight by .̂he plaiEtiil' is i» havo llie 
property declared exempt from liability to be sold in esei-utiun of 
the defendant’s docree. The lower Courts hare decreed ilio claim 
and the decrees are not open to objections.

There is no doubt that the defendant's rights cannot be nilocfed 

by the purchase made by piaintiif siuef it was made wliila tlio 

s u it  broiiffht by the defendant was pendinjr, bot neither vdi! that 

purchase deprive the plaintiff o f any riffliL he may othr>rwiao havo 

against fhti defendant ba.'̂ od oa liis priur mort^ija"(* and tbn condition 

in his boud â âiu.st sub.qf'qnent niortifn^t^a l>y bis tiblijror, Tiw 
purchase of the equity o f rs^dL'mpiiun docs not iiocesssarily extin- 

jruish the ori.tziii.al seciiriiy when ;»b in tins it W!is raaiiifcstly 

the intention of tlse plaiiitill to  keoj.'it alive.— Story'ti Equity Jiiris- 

prudence, 11th td, vol. ii., .«!, 10.15 c.— and there is nothin;^ to 

]>rcvent plaiutiii' from eontostiu" tln" validity o f the uiort|,fagt; mado 

to defendant so far as it aii’bcts hitnj <»n tho ^fromid that it is an 

InfriJî emenfc of tlio stipulation in the contract betwci'u ld>ii and 
Ids obligor. The appeal faik and is di.smissed with custs.

BPA.NK1E, J.—I L'oucur Mitli «iy hunorable ndloâ im' in his 
view of the ease.
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