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1880. dismi'■'» I i,. Ht* now applies, to tliis O.ui-i iisi ki s. “t «*'■’
!ii.  ̂ r ‘ >t lit,)! I r i . i i l n r r  Omie u|:ioii ilit* Kiilo'. in / i ^ r n i n u K (i; ,,3. ,  ,,f

S'i’ul a cull il t’ j! f i«ot propprij '.i'‘ 11 l I ra .ii \Ii <-u.‘ ‘ im‘ tis 5'*
] ,ii ( m ,'l : (ii) Th: i ti5s fi;/m '< i ’■

Jrsft nnl { J I f  ̂ ■ 4Ji of AefcXViO liis si •iiiil 1 r '
s<; 'I 'h  r  < r < ! ' - , ’ u  1 ' Ji t; h a v e  sat; t «  lie a i' a n d  d isp o s e  o i  it.

ill i ' ’ u J  * ji .̂1

1\- >’i ' tli  ̂I 5 I neetion [k'st, I arc of opinion it is a
. Vd arie iiR.-I ,1’' rji! ^ri.*uL Both Iht' Srain;> AlJ;̂  of 

i ‘̂> * .u'I 1879 recD̂ pJ-*' \Lc Ci l̂eetor as prira a-ilf 
for fiu P'ltitatiori of | n'-i > iritiii ior ofteiices (hi"v

wlieire the Lowil Govarmnent generally, or Iw Iiiraseh .spe- 
ci ] autliorised some other ofticer to disckarjPH sucli duty.

T] v’ *< H( I of the ofticiiiting Ja>!,ge of Gorakbpar of the Infe Sep- 
tfcu.lv.I, 1?79, and tlic ruhhir directing ati inquiry under tliU 
Stamp Aet nf 1869 against the present applicant and Amirfa v:ere 
amply sufficient to justify proceedings. But tlio nfficiatiug Magis­
trate arid CoUoctor sboiibl ba?e detailed tlie Ci«(' for li(>arin;̂ ‘ it'id 
disposal to some other cpalified Magistrate, more especially whea 
it was altaost impossible for liiai to prevent iiis uiind being 
t-iwed I'V the very furcible !angui\^e in wliiub tlie urrioiaiintj 
Jwlije liiid couebttl his letter of 1st SL'ptciiibcr. 1873. The coii- 
riefiou mast bn qnasbed and a uow trial bad before sueh 
IraU., !is the now oiiieianiig Judge of Gorakhpur may seltct,

(The leui’jicd Judge llsen proeceded to deal vitb the first point 
iiroed OB behalf of the applicant.)

A P P E L L A l ' E  C I V I L .

Before M r . Junlice Pearson and M r. Justice Spankie. ................... .......

3XGXT  NxlBAlK Am  ^ so th ek  (Dkfekbants) v, (^UTUB HUSAIM 
..(Plajhiiff.)*. .

Mmtgagt— Cantributim.

In  lla rd i, IStJi, tlie owsisr o f an esitate mortgaged it as security for tho paymc-iit 
o f ptirtaiii moneys. Bubsequetitly portions of saoli estate were purfiuMwl tiy tlit* 
plaiiititt and the deftwlsHUs at aa I'xeciitiwi-sak*. Subswijueiitly again the nujrt-

• Kecond Appral, No. n “2 o f  iS7W, from a dt'em- o f  I i .  J^usUiuaton, Esq.,
Judgt' i)t Allahahail, (titeiJ tln> 13lh April, lS“y, Hfflrmmuf a ticcTt-sj o f liai iM.ti,kbaa 
Xal, Siil-ordinato Judge of AHahiibatl, dated tiie laUi Julj, ISjtf.

■ n



18Sf! gaa:c(' ?upd the movtgagor and tiso fo r tho ranrigage-nioney, claiming to re-

— -------- —  c u v t r  i t  Siy 111? s;(ie oi the portion o f such estate purchased by the plaiutifl’ .
.!a (:a t H aviiic <'iifnin.'.I :i decree, the mort;4ag'ee caused a portion o f such portion to be

IsiaU'IN Eol'J 111 the t'xi'futi 'ii o f Hit’ rlccrce. In order to suTe the leaia iiidet o f such por-

Qd ti ’B lion ftvm -.ilt in tl-.c ex'jeutina o f the drt-ree, the p laintifl satisfied the jiidgraent-

Hcs.ii.v. 'I’he jiljihuirf then sued the defendunts foi' coisti-ihution. Held  that, asBvim-

'i)ir fh.it :;i(’ uiiina.'igee. by not irtdudiisg the dcrfeiidants in Ms suit upon the 

m.irfsvrc h 'lid, had put it nut (if his ]iower to proceed at kiw hy another snit oil 

t!.I'ii.i'.i. id the f;:;ac bond iiiiai'ist tlie properties in tho posscsaioii ot tlie defend- 

iint?! as rtnrefcrici'p. it did nufc fo llow  th:it th f plaiittiff’s equitable righ t to  recover 

:t fair coiitributicn iS'nui the defendiiids on the ground of Ms hsiving paid the 

whole d('!it due to the rmsrtgiigea was thereby invalidated.

On the 93rd Miirdi, 1SH4, ono Dildar Husain, the owner of an
pstate eullod taJuqa Asad-ul-lahpnr, ffave one Iltxhi Baklish a bond 
for tlie payment of certain moneys in which- he hypothecated 
taliKjn. ABad-Bl-ltvh|»nr as eoliateval security for such payment, 
liulii B.ildisli brono'bt a suit on tliis bond io which, ehilraino' to 
recover the money duo thereon by the sale of the taluqa, he made 
Qutab Husain, the pl'iiutitFiu the pre.=iMit .snit̂  and one Alopi Din, 
n h('» had in tlic iiiotintiint* tKich purdmsed a portion of the tahxqa 
a1 au i x<‘Cution-‘-;dn, doiV,iiilanis. Hiiviii<._, obtained a decree, iklii 
Jkikliftii Cim-sed a portiun of ihe pruporty puroliased by tlie plaintiff, 
and the jiroperry purchased by Abipi Din, to be piit np for sale in 
exoealion of ihe decree. The portion sold of the property in the 
idaintifi’s possession roalizied Es. 1,800, and the property in Alopi 
Bin’s possession realized Ks. 200. In order to save the reraaiader 
of the property in his possession from sale, the phiintiif paid the 
balance of the jud winent-debt. In the present suit he claimed con­
tribution from the defendants, who had piircba.?ed portions of tainqa 
Afitid-iil-khpnr at the same execation-sale at which he had pur­
chased, ill proportion to the Y a la e  of the portions which they had 
purchased, cbiiining; to recover such contribntions by the sale of 
saeh portions. Both ihe lower Courts gave the plaintiif a decree.

On appeal by three of the defendants it was contended on their 
behalf that, inasmaeh as in the suit brought by Ilahi Bakhshhe had 
not niatle them deiendant.s or sought to enforce hi.s Hen on the 
purl itins oi the tahiqa iu their possession, such portions were not 
lawfully charjft'ahkH with the judgraent-debfc at the time the plaintiff 
satisiitid it, and eoussqtienfcly were not liable to contributioa.
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¥0L. IL ] ALLAlfAiUDHKKIKS. 8uf

Tlie / uniat" Go'-emrnenf. VJM-.ler (Babii Dwarka Nath B a n u rji),

f o r  t l ie  a p p e l la n t s .

The Sen'uir GonifihmeHt Fleader (Lala Juula Frmiid} aud 

Pandit A ju d h ia  N a ili, ftir tiu? rea|i()iS(ieiit.

T he JncIgrneBt o f th e  Coiirfc fP.EAESoN’, J . ,  a n d  SfANKiEj J . )  

was delivereil by

Pearson’, J.— The argurnout set out in tlio ground of appeal 
is more ingenious and plausible in appcaraiiee than, agreeable iu. 
substance to reason and equity. Tlti* euuieatiou is that the pro­
perties pwreJiased 1)y tlie dBreudauts-appeUtints, wliicli werti 
xvith that purcba.sed 1»y the plaiutiJ}'subject to the lien yruatAjd by 

the bond executed on the 23rd March, 1864, fay Dildar Hus<iiii 
in favour of Ibthi Bakh^h, were released from Habiliiy l>eciuise 
tljf-y were not iiicliidod iu the suit brought. Iiy the hitter for the 
rusovery of the bond-debt by entbrcement of the lieu. But the 
conteution seems to be irroconcilable with tlic dootrineof eoniribu- 
tioii expounded in St<.iry"s Equity' Juri.sprudenee. A.s«umiu,»4 timt 
Ilahi Bfdchsh by the frame of his suit above-mentituied had |uifc 
it out of his power to proceed at law by another suit oii the basis 
of the same linnd â ■̂:̂ iû t tin-properties in the posses.siou of the 
defwidaiits in iht* preywit .luit a-̂  purcha^ors, wo aro iioi pr('par«d 
to admit, at, a iiî rcsjiury vanseiiuenct', of such iHsuiupttoii, lhal ilia 
plaiiiiiirsi equitable Ii"ld to rccover a fair conlrihntitn from the 
defendaiitt̂  on the gruiTid of his having prud tht* v. iioh' debfc due 
to liahi 6ak!jsh i.'i thcrjjv iuvalidutcd. The u[.pi-al ib dirjuiissod 
with costs.

Appeal dimimstid.

F C L L  B E N C H .

Before Sir Robert HUi.irt, K i., (Jiiief Justicv, M r. Justice Pmtr.mi, -lUr, Jmtu-i.

SpuiiHe, Mr. Justice Oldfield, awi iMf, Juntice Siraigfd,

G A N G A  S A H A I and axoxhbk (D e fs s .d a k is ) v. H I I iA  S lN G il  { I ’ i.aintlf**),*. 

Award— Estvppd—Hindu Inw —Iiiheriianae—Acl I  o/'lS72 {EvUcir'c /Ihi), g, IIS, 

D, 'who WHS the natural brulhert'f JI, but liad liwn adupti'd itrio anothor 
family, on the one part, and G, on ilie othur rart, referred to arWtraiio’j  a dispute,

* Second Appeal, No, 7S'i ti£ 1S70, IV.iiu a lieen'C id' !t. JI Kiut:, K.-=ij., .Fiitlge of
Meerut, fi:ited tUe 9th ifay, ]S70, wver.-iii;!: a dt'fivi'i>!’ Btlm Kashi is'atli Biswiw, 
Subordinate Judge o£ Meurut, dattd. itic Ucwiiibvi", .W77.
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