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1880, dismissed . He now applies o ihis Courh under 5. 2

Creiminal Procedne Osde wpon the following g

se eonkd nat properly be heel in the

principal dogument: {ii} T;“)t
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we of opinten it is a

shenld prevaill Both the Btamp Aeis of

reeognise the CGolleetor as primarily responsible

for the institetion of prescention for wes againet thuse Acis,

where the Local Govermeent generelly, or o himsell spo~

1
authorised some ether officer o dischurge sueh dudy,

The lettar of the officiuting Jwige ef Gorakbpur of ilte It Sep-

tember, 1879, and the subber directing an inquiry under the

tof 1862 against the present applicant and Amirta were

amply suificient to justify proceodings,  Bat the efficiuting Magisa

trate and Cellocter should have dots

w

ed the case {ur hearing wnd

dispesal to some other gnatified Magistrate, more especially when

it was slmost impossible for him to prevent his mmd being influ~
enced by the very forcible language in which the officiadng
dJudge had conched kis letter of 1st Beptember, 1878, The cou-
viction mast be gnashed and a new trial had before suel Mugis-
trate, as the now oificiating Judge of Gurakhpur may seleet.

(The Jearned Judge then proceeded te denl with the firgt poing
urged on behalf of the applicant.

APPELLATE CIVIL. fesd
Aprad 14,
Befure Mr. Justice Pearson and 3y, Justice Spankie. e
JAGAT NABAIN axp aworugr (Derexvanes) o, QUIUB HUSAIN
(Pramwrisr)*

Martyage— Contribution,
In March, 1864, the owner of an estate mortgaged it as seenrity for the payment
of certain monays. Subsequently portionsof sueh estate were purchased by the
plaintiff and the defendunts at an execution-sale. Subseguently sgain the mort

* Second Appeal, No. 1172 of 1879, fram a deeree ‘of L1, Lushington; Exy.,
Judge of Allahabad, dated the 10th Apnl 1879, affirming n deeree of Kot Makhez
Tal, Subordinate Judge of Allnhubad, dated tiu, 19th Juty, 1878,
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gazee swed the movigagor and the pleintill for the morigage-money, claiming to re-

covir il by the saie of the portion of such estate purchased by the plaiutiff,
Having ebained o deeren, the martyagee caused a portion of such portion io be
sl in the exrecutino of the deerce,  Inorder to save the remuinder of such por-
tin

¥

fom sale in the ayeentlan of the deczoe, the plaintift satisfied the judgment-
debt. The plaintiff then sued the deferdunts for contribution.  Held that, ussums
fng that the werrpges, by nat focduding the defendants in his suit wpon the
martgageiwd, had put it et of Jis power fo proceed at 1aw by another suit on
the basis of the sane bond awaing the properties in the possession of the defend-
ants as nurehasers, i did not follow that the plainii®s equitable right to recover
af contribut

cu feom the defendunts on the ground of his havisg paid the
whole debt dne to the mor{gages was thereby nvalidated.

Ox the 2511 March, 1864, one Dildar Husain, the owner of an
esinte ealled talngn Asad-ul-labpnr, gave one Ilahi Bakhsh a bond
for the parment of certain meneys in which he hypotheeated
taluqn  Asad-ul-dahpur as colluteral eecurity for snch payment,
abi Bakhsh brought a suit on this hond 10 whieh, claiming to
recover the money due thercon by the sale of the taluga, he made
Qutub Husain, the plaintitf in the present suit, and one Alopi Din,
who had in the meantime each purchased o portion of the taluga
at an execention-sale, delondants.  Having obtained o decree, Iahi
Bakhsh eaused a portion of the preperty purchased by the plaintiff,
aud the property pnrchased by Alopi Din, te be put up for sale in
exeention of the decree.  The portion sold of the property in the
plaintif’s possession realized Ry 1,800, and the property in Alopi
Din’s possession realized Rs, 200, In order o save the remainder
of the property in his possession from sale, the plaintiff paid the
balanee of the julgment-debt.  In the present suit he claimed con-
tribution from the defendants, who had purchased portions of taluqa
Asad-ul-lahpur at the same execution-sale at which he had pur-
chased, In proportion fo the value of the portions which they had
purchased, cluiming to recover such contributions by the sale of
such portions.  Deth the lewer Cowrls guve the plaintiff a deeree.

On appeal by three of the defendants it was contended on their
behalf that, inasmuch as in the snit brought by lahi Bakhsh he had
not made them defendants or sought to enforce his lien on the
portions of the taluga iu their possession, such portions were nok
lawtully chargeable with the judgment-debt at the time the plaintiff
zatisfied it, and consequently were not liable to contribution.
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Pandit Ajudlia Nuth, for the respondent.

The judgment of the Court (Prssson, J., and Svasxig, J.)
was delivered by

Pransos, J—The wegument get ont in the ground of appead

is more ingenious and plansible fu apponrancs than agreeable in
substunce to reason and equity.  The ewntestion is shut the pro-
pertiex purchased by the defeudants-appellunts, which were wgnally
with that purchased by the phiniiif subject to the len wreuted by
the hond exeented on the 23rd Marely, 1861 by Dildar Husain
in fuvour of ahi Bakhsh, were released from labilivy beanwse
they were not included in the suit brought by the Jutter for she
recovery of the bend-debt by enforcement of the lien. Dut the
contention seems to he irveconcilable with the dovtrine of contribn~
tion exponnded in Story’s Hguity Jurisprudence.  Assuming that
tahi Bakhsh by the frune of Dis euit wbove-mentivned had put
it out of his power to proceed at law by another suit on the hasiz
of the sume bond against the propertive in the possession of the
defendants in the pres

nb suit as purchasers, we are not prepuared
to admit, as a necessury consequence of such azsumption, that the
plaintif®’s equitable yight to recover a fuir contribution from the
defendants on the growsl.of his having padd the whele debt due
to Lahi Bakhsh is thereby invalidated. The appeal is diswissed

witht costs.
Appeal dismissed.

FULL BENCH. 1880
Aprit 12
Before Sir Robert Stward, Kb, Chivf” Justive, Mr, Justice Pearson, Mr, Justice s

Spunlie, Me. Justice Glifield, and My, Justice Straighty
GANGA SAHAT A¥D avoruen (Drrespants) v, HIRA SINGH (Praiwoeg)*
Auwurd~ Estoppel—Hindu law ~Inkeritanee—dci I of 1872 (Fvidence Aty s, 1135,

D, who was the natural brother of 7, but-had been. adopied. into anotlicr
family, on the one part, and 7, on the other part, referred to arbitration a dspute

* Seeond Appeal, No. 782 of 1874, fr.om e
Meeruty dated the 9th May, 1879, reversing u d
Subordinate Judge of Meerut, ddl(,d vhe 24th De

vee.of B, M King, Eao, fudge of
of Buba Iushi deh Blsw.m, :
sher, 1877,




