FANDPATIL

.
LADsT ALL

PO
1850
Merel 9.

Ll

TIHE INDIAN LAW REPORTE. {VOL. 11,

Birpur, and which is said not to include the jame of the alluvial
mabil, DBut the entry of jama Is merely deseriptive, while the
essential part of the document is the entry in respect of the subject
of sale, and this is the “entire taluka Birpur ”, a term sufficiently
comprehensive to include the alluvial mahil appertaining to the
talaka, and we may observe that the draft sale-deed, dated 21sb
Junnary, 1874, expressly ineludes alluvial lands, and whatis more
to the purpose the sale~deed executed by order of the Court which
gave the plaintiffs their decree expressly includes the disputed lands
as conveyed to them by the auction-purchaser.

We reverse the deeree of the lower Counrt and decree the claim
with all costs.
Appeal allowed.

PRIVY COUNCIL.

HIRA LAL (Tigpcres-aonbeky v. BADRI DAS AxD omi(ERs (JUDGMENT-DERTORS).

{On appeal from the High Court of Judicature at Allahahad, North-Western
Provinees.)

Limitation— Procecding to enforee decree—~Act X1V, of 1859, s 20.

It was the obiect of the Legislature in Act XIV. of 1839, 5. 14, with
regard to the limitation for the commencement of a suit, to exclude the time
during which a party $o the suit may have been litigating, dend fids and with due
diligence, before a Judge whow he has supposed to have had jurisdiction, bat who
yet may 2ot have had it. The same principle prevails in the construction of
8, 20, with repard to executions, Held, accordingly, that a proceeding, taken
Gand fule and with due diligence, before a Judge whom the judgment-creditor
believed, bond jide, though erroneously, to have jurisdiction,—in this case the
Judge himself, also, having believed that he had jurisdiction, and having acted
accordingly,~—was a proceeding to enforce the decree within the meaning of s, 20.

Arpeal from a judgment of the High Conrt of the North-
Western Provinces (25th May, 1877,) affirming a judgment of
the Judge of Agra (31st May, 1876,) allowing the objection of
the respondents to the execution in 1874 of g decrew obtained in
1867, |

In 1867 the decree of which execution was refused in the
Indian Courts was obtained by the appellant and one Makhan

Present: B J. W. Conviee, Stk B. Pracock, Sir M. B,

Surrs, and
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Lul, since decesnsed, for Rs. 11,586, A certificate for execution
was issued on the 23rd - Mareh, 1868, by the Judge of that Court
who in December, 1868, (nothing having been realized under it,)
ordered that the excention he made over to the Subordinate Judge.
The latter in December, 1868, ordered issne of attachment ; and,
on this proving froitless, the exccation-cnse, on the 3rd April,
1869, was struck off’ the file by the Suberdinate Judge., The pro-
ceedings taken from time to time by the decres-holders in the Court
ot the Subordinate Judge to enforee the deeree after that date until
the re-institation of the preceedings in execution of the decrce in
the Conet of the Judge of Agra, by petition of the th April, 1874,
are stated in their Lordships’ judgment.

Mr. L. Grahain appeared for the appellant.
The respondents did not appear.

Mr, Graiun referred to the following eases, contending that
the proceedings taken by the decrce-holders had heen sufficient,
within the meaning of 2. 20 of Act XIV. of 1858, 1o prevent the
operation of that section, to bar execution.—2). A, Dulvi v. Laksh-
wman Hord Peatil (1) 2 Dieeraj Mahtab Chund v. Bulram Stngh
(2): Rmn Salai Singly v. Degan Singh (3): Roy Dlwnpat Singh
Loy v. Mudhomotee Dabia (4): Benoderan Sen v. Brojendro Narain
.Rwy (5).

Their Lordships” judgment was delivered by

Sz Barnes PEacock.—The question in this case is whether
the judgment-creditors, who on the 14th of January 1867, obtained
in the Court of the Judge at Agra a decree against the respondents,
were on the 9th of April 1874 barred by limitation from executing
it. It appears that on the 3rd of December, 1868, the Judge sent
the decree to the Subordinate Judge of the district to be executed
by him, and that on the 3rd of April, {869, the Subordinate Jndge
struck the execution-case off the file, On 9th of April, 1874, the
case was re-instituted in the Court of the Judge by the petition
which has given rise to the quéstion now to be determined.

(1) 4 Bonv. H. C. Rep, A. C. J, 86, (4 11 B, L. R, P. C, 93,

(2) 13 Moo. Ind. App. 479, (5) 13 B. L, B, P. C., 1on.
(3) 6 W. K. Misc., 55,
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Between the Srd April, 1869, when the Subordinate Judge
struck the case off his file, and the Yth April, 1874, proceedings
were from time to time talen by the deeree-holders in the Court
of the Subordinate Judge to enforce the decree, but the question
is whether those procesdings were safficient to prevent the opera-
tion of the Limitation Act XIV. of 1859, s. 20

It appears that on the 18th February, 1870, an application was
made by the decree-holders to the Subordinate Judge to set off a
debt of Rs. 1,800, which they owed to a debbor of the respondents,
against so much of the amount due to them under the decree, and
the Subordinate Judge made an order that the application should
he granted, that the decree-holders should fife a receipt for
Rs. 1,300, and that the cuse should be struck off the pending file.
On the 18th February, 1870, therefore, ths Subordinate Judge
made an order by which a portion of the debt, to the extent of
Rs. 1,500, was satisfied. Subseqnently on the 8$th of January
1872 an application was made to the Subordinate Judge to send a
certificate of the decree 1o the Political Agency at Indore in order
that the deeree might he exeeuted there, whereupon he made an
order that the Judge should be requested to send the record of the
exeention of decree ; but inasmuch as an interval of more thau
one year had elapsed since tho last order it was necessary, under
8. 216 of Act VIIL of 1859, to serve the judgment-debtors with a
notice; in order that they might, if they could, show cause why
the decree shonld not be exeented against them. Accordingly a
notice was sent to them in a registered covér by post, they living
out of the jurisdiction of the Court,but it was returned, as the judg-

* ment debtors were not found, That was on the 2nd April, 1872

The Subordinate Judge held that that was not a- sufficient servise
upon the defendants, and ordered the case to be'struck off the filo
of pending cuses. On the 3rd May, 1872, he made an order :
¢ That a notiee be sent to the judgment-debtors by post in a regis-
tered cover, fixing the 18ih day of May as the date for showing
cause, and that the case be brought forward on the said date.”
On the 30th Muy, 1872, the nazir of the Court made the following
report: “In this case a notice in a registered cover was sent by
post {o the judgment-debtors, The cover has been returned to-day
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by the post, open.  The cover has a ¢lip attached thereon, in which
it is written, in Hindi, that Buadri Nath, treasurer (that is onc of
the judgment-debtors), refuses to take it. Thevefore, the cover
in question is submitted, with this petition,”  On the 3rd June,
1872, the ease uzain came before the Subordinate Judge, upon
which he made the following order: *“The case having becn
bronght forward, it appears that a notice in a registered eover
was sent by post to the judgment~debtor at Indore, but, the judg-
ment-debtors not having received the cover, it was returned.
The jndgment-debiors not having taken the cover containing the
natice, it must be considered as having been served.” Tt is theve-
fore ordeved : ¢ That a report be endorsed on the decree, and wade
over to the decrde-lolder’s pleader, that he may sne out execution
in a competent Court, and recover the amount of his decree, and
thul the case be struck off the pending file.”

Afterwards, on the 24th December, 1873, upon a report of the
muharriv that the record was not in the oflice, the Subordinate
Judge made another order that the record should be sent for from
the Judge's Court.  Subscquently, on the 9th Jannary, 1874, in a
proceeding from which it appears that the reeord had been received
and perused, the Subordinate Judge “ordered thut the certificate
preseribed by ss. 285 and 236, Act VIIL of 1859, and eopy of the
applieation for execution of decrée, he sent to the Agent at the Indore
Cantonment.”  On the 9th April, 1874, the euse was re-instituted
in the Conrt of the Judge by petition, stating that the Subordinate
Judge had ‘not lost control of the case nntil 3rd June, 1872, that
the deeree-holders had a certificate on which they had not acted,
and they prayed the Court that, under s. 237, certain 4 per
cent, promissory notes for Bs. 25,000 due to the judgment-debtors
in the Indore Agency Cantonment Treasury might be attached.
1t appears that atter some demur on the part of the Assistant
Political Agent to execute the decree, he was ordered to executo
it; and he did execute it by attaching a sum of Rs. 13,097
belonging to the judgment-debtors, and that money was sent to the
Judge at'Agra’'by means of a bill.- On the 13th May, 1876, the
Judge, having received the mouney from the Indore Agency, order-

ed that the Rs. 18,097-7-9 be given over to Mir Jaffar Husain;:
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pleader for the decree-holder, agreeably to a power given to him,
and a receipt be taken from him. Before the moncy was handed
over, however, au applieation was made to the Judge, in which the
defendants made the following objection, amongst others: (i)
That the deeree-holder’s decree is beyond time.”  Thereupon the
Judge on the 18th May, 1876, made the following erder = * The
abjections are such as may be entertained, and may possibly be
determined in favour of the debtors. 1t appears, therefore, unde-
sivable that the deeree-holder should get the money till they have
been dizposed of. Let payment be stayed on the debtors giving
security to pay interest at eight annas per mensem per cent., in
the event of the money being ultimately awarded. If the cheque
received from foreign territory have been already made over fo the
decree-holder, an injunction may be issued to the bank on which
it is drawn, not to cash it till further orders.” Then comes the
decision ol the 31st May, 1576, by which the Judge held that the
proceedings in the Court of the Subordinate Judge were ultra
vives, and did not prevent the running of limitation. He held that
the transter of the case to the Subordinate Judge was not autho-
rised by Jaw, and that when the Subordinate Judge removed the
ease from his files he conld not take it up again without a fresh
transfer.  He also considered that the decree-holders had not shown
due diligenee in the case and doubted whether any of the proceed-
ings were bond jide. IHe, therefore, held that he was constrained
to graut the prayer of the objectors, and to award them costs.

The execution-creditors appealed to the High Court, and that
Court upheld the decision. The Judges, howsver, stated that they
saw no reason to think that the appellants had not exerted them-
sclves bond fide to obtain their due. In that view their Lordships
conear. DBut the High Court considered that the transfer to the
Subordinate Judge, even if the Judge had power to make it, merely
authorised him to take up and dispose of the application then pen-
ding and not the subsequent applieations which were made to him.
They further stated that they affirmed the order of the Judge with
great reluctance.

There can be no doubt that the applications to and orders of the
Subordinate Judge if he had had jurisdiction would have been suffi-
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cient to prevent the operation of the Stalute of Limitations, and
their Lordships ave of opinion that, under the cirenmstances of the
case, they had that cffect, even if he had no jurisdiction. 8.
14 of Aet XIV. of 1859 enacts: * In computing any period of
limitation preseribed by this Act, the time during which the claim-
ant, or any person under whom he cluims, shall have been en-
raged in proseenting a snit upon the same canse of action against
the same defendant, or some person whom he represents, load fide
and with due dilivence, in any Conrt of Judicature which, from

defect of jurisdiotion or other cause, shall have heen anabie to decids

upon it, or shall have sassed a decision which, on appeal, shall have
been annulled for any sueh cause, inelading the time during which
such appeal, if any, has been pending, shall be exclnded from
It was, therefore, the ohject of the Legislature,
at least with regard to the limitation for the commencement of a

such computation.”

suit, to exclude the time during which a party to the suit may have
been litigating, bond fide and with dne dilizence, hefore a Judgo
whom he may zappose to have had jurisdietion, but who vet may
not have had jurisdiction. The question is, whether the same
principle may not be applied to the construction of s. 20 of
Act XIV. of 1859, with regard to executions. 8. 20 says:
“ No proeess of execution shall issue from any Court not establish-
ed by Royal Charter to euforce any judgment, decree, or order of
such Court, unless some proceeding shall have been taken to enforce
such judgment, decree, or order, or to keep the same in foreo, within
three years pest preceding the application for such execntion.”
The Act does not say some proceeding in a Court having jurisdie-
tion, and their Lordships are of opinion that a proceeding taken
bond fide and with due diligence before » Judge whom the party
Bond #ide believes, though erronecusly, to have Jjurisdietion, especial-
1y when the Judge himself also supposes that he has jurisdiction,
and deals with the case accordingly, is a proceeding to enforce the
decree within the meaning of s. 20,

In this case the Subordinate Judge did believe he had jurisdic-
tion, . Applications were made to bim, and he made orders which
would, if he had had jurisdiction, have been proceedings within the
period of limitation, If the judgment-debtors had appeared beforg
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the 3nbordinate Judge, and had objected to his jurisdiction, he
must have decided whether ie had jurisdiction or mnot 3 and il he
had decided that he had jurisdiction, even though he had not, the
proceadings would have been proceedings within the meaning of
5. 20. They ought equally to be so, though the judgment-deblors
did not appear or objeck to the jurisdiction.

There is ane case which should be referred to, and that is the
case of Dinmpnt Singh Roy v. M wdhomotoe Dabin (1) reported in
the 11th Benwal Luw Reports, page 23. There,“ An execution
sale was stayed by consent for two months, and the execubion-snit
was strnck off the file. Daring that period the exccution-creditor
applied to the Court to restore the excontion-suit, and to pay to
him certain moveys in deposit in Court to the credit of the judg-
ment-debtor in another suit. alleging that he (the exacuting credi-
tor) had aitached them; but it turned out that he had attached them
in another suit.  eld,—the application being dond fide, that the
period of limitakion began to run from the date of the disposal of
the application by the Conrt.”” In delivering their judgment at
page 31, the Judicial Committes said: ¢ Tt is said that this proceed-
ing cannot he held to be one to keep the judgment in force, becw 186
it was a petition to obtain execution of a sum of money whxch M
was not possible that the execution could reach, and that that must
have been so to the knowledge of the decree-holder. It seems to
their Lordships that these circumstances really affoct only the doud

Jides of the pracesding.  If their Lordships could infer from these

facts that the petition was a colorable one, not really with a view
to obtain the moneys if they could come to that conclusion, in point
of fact, the proceeding would not be one contemp]afced by the statute;
but their Lordships cannot come to that conclusion.” They there-
fore came to the conclusion that the proceeding, although abortive,
wag o proceeding within the meaning of the 20th section of
Act XIV of 1859.

On the whole, theretore, their Lordskips have arrived at the
conclusion, and will bumbly advise Her Majesty; that the deores of
the High Court was erroneous, and that it be reversed ; that in leu

()11 B, LR, B, G, 2
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thereof an order be made reversing the order of the Judge of Agra
of the 31st May, 1876, and ordering that the Rs. 13,097-7-9, with
such interest as they may be entitled to under the order of the 18th
May, 1876, be paid to the decree-holder; and that the appellants
have the costs in all the lower Courts subsequent to the petition
of objection of the 18th May, 1376, and the costs of this appeal.

Solicitors for the Appellant : Messrs Watkins and Lattey.

APPELLATE CIVIL.

Before Mr. Justice Oltfield and Mr. Justice Straight,
GULZARI LAL (Derespayt) v. JADAUN RAI (PLarsTirg).*
Suit to establish Right to Attached Property— Jurisdiction.

Held that, in the case where a person has preferred a ciaim to property
atiached in the execution of a decree, on the ground that such property is not
lMable to such attachment, and an order is passed against him, aud he snes
to establish his right to such property, the value of the subject-matter in dispute
in such suit, for the purposes of jurisdiction, will be the amount of such decrece,
Second Appeal No. 320 of 1876, decided the 16th May, 1876 (1), followed.

T plaintiff in this suit claimed a declaration of his proprietary
right to certain wheat and gram valued at Rs. 1,200, and the cancel-
ment of an order made by the Munsif of the city of Moradabad
on the 17th May, 1876, disallowing his claim to the same. This
grain had been attached by the defendant, when in the possession
of the plaintiff, as the property of the defendant’s judgment-
debtor, in exceution of a decree for Rs. 222-13-6.  The suit was in-
stituted in the Court of the Subordinate Judge of Moradabad, by
whom the suit was dismissed. On appeal by the plaintiff the
District Judge gave him a decree in respeet of the wheat.

On appeal by the defendant to the High Court it was contended
that the suit should have heen instituted in the Munsif’s Court, the
value of the subject-matter in dispute being the amount of the decree

* Second Appeal, No. 526 of 1879, from a decree of W. Young, Esq., Judge of
Moralabad, dated the 6th February, 1879, moditying a deeree of Maulvi Wajih-ul-
lah Khan, Subordinate Judge of Moradabad, dated the 11th April, 1877,

(1) Unreported.
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