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APPELLATE CIVIL.

Before Mr. Justice Totienham and My, Justice O' Kinealy,

MADAN MOHUN LAL (Pramntiry) v. F. HOLLOWAY, By
HIE AM-MOOKEHTEAR L, G. Crowby, 1sT PARTY, AND OTHERS 2ND PARTY
(DEFERDANTS.)®
Joindes ?g," parties—Form of suit~Joinder of defendanis—Joinder
of causes of action— Civil Procedurs Cods, 1882, 5. 28.

A leased certain lands to B for a term of seven years commencing with
the year 1288 Fasli (19th September 1880). On the 28rd October 1883, 4 sold
the lands to D, who, under his purchase, became entitled to the rents of
the lands from the commencement of the year 1291 TFasli (17th September
1888). When some of the instalments of the rent for the year 1201 Fasli
became due, D applied for payment thereof to B, who informed him that
he had paid the whole of the rent for the year 1291, in advance, to 4 on
the 21st May 1883. D then sued 4 and B for the rent due, praying a decree
for rent against B, and in the alternative, for a decree againgt 4 if it should
turn out that Bs allagation of payment was correct. The lower Courts
found that B had paid 4 in good faith, and they dismissed the suif as
against him. They also dismissed the suit es against 4 on the ground that
the claims against 4 and B could not be joined in one stit.

On appeal to the High Court: Held, that the frame of the swit was

unobjectionable, and that on the facts found by the lower Courts .D was
entitled to a decree sgainat 4.

TrHIS was a suit by the purchaser of certain lands against his
vendor and against & Mr.. Holloway who had, on the 2nd
October 1880, taken a lease of the land from the vendor for a
term of seven years (from 1288 to 1204 Fasli, both inclusive) at a
yearly rent of Rs. 2,700. The plaintiff purchased the lands on
the 25th October 1883, and under the purchase he was entitled
(as between himself and his vendor) to receive from Mr. Holloway
the rent for the year 1201 Fasli (commencing ¥rom the 17th
September1883). In the early part of December 1888, the plaintiff
wrote to Mr. Holloway telling him of his purchase, and requesting
payment of the instalments due for the months ' of Assin
and Kartick 1291 (from 17th September 1888 to 14th November
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1886 1883, both inclusive). On the 6th December 1883, M. Holloway

Maoay  Yoplied, stating that the rent for the year 1291 had been paid

MonuN Lax in advance to the vendor on the 21st of May 1883, The Plaintiff

Houtoway, then wrote to the vendor requesting him to hand over the money
5o paid to him, but to this letter he received no reply.

On the Tth March 1884 the plaintiff brought'the present suit
for the instalments of rent due for Assin, Kartick, and Pous, 1291,
vraying as ageinst Mr, Holloway that in default of payment the
atter might be ejected from the lands under the provisions
of 5. 52 of Bengal Act VIII of 1869, and in the alternative
thet the vendor-defendant might be ordered to satisfy the
olaintiff’s claim. The plaint charged that the payment alleged
by Mr. Holloway was a collusive transaction entered into for the
purpose of defrauding the plaintiff,

Both the lower Courts found that the rent for 1291 Fasli had -
been paid as alleged by Mr. Holloway, and that the payment
was made bond fide ; they therefore dismissed the suit as against
him. They also dismissed the suit as against the vendor, on the.
ground that the claim against him was of an entirely different
nature from that against Mr. Holloway, and that both claims
could not be joined in one suit. The plaintiff appealed to the
High Court.

Mr, Twidale for the appellant.
No one appeared for the respondent.

The judgment of the Court (ToTTENEAM and O'KiNEALY, JJ.)

was delivered by
. TorTENHAM, J.—In this case there is no appearance on behal

of the respondent, ‘

We are of opinion that the judgment of both the Courts
below, refusing to give the plaintiff relief against the defendant
No. 2,is erroncous. The ground alleged by the Courts below
for dismissing the suit as against the defendant No. 2 was that:
the claim against him was of a different nature from that Sgaiust
the defendant No. 1, and that it was not clearly set out in the:
plaint, :

The plaintiff was the purchaser of the property in suit from
the defendant No. 2, and on coming into possession he ’brought‘
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this suit against the defendant No. 1 for arrears of rent due
pertly for a period before his incumbency and partly for a
subsequent period. He sued both the tenant and his vendor,
because the defendant No, 1, on demand for rent being made,
had alleged that he had already paid rent in advance tothe
defendant No. 2, and the defendant No. 2 omitted to take any
. Sy s gs .
notice of the jlaintiff’s reference o him.

Upon trial the Courts below were satisfied that the defendant
No. 1 had bond fide paid the arrears of rent claimed in advance
to the plaintiff's vendor, and that he could not be held liable
for that amount to the plaintif But as the suit was for rent,
the Courts below were of opinion that as against the defendant
No 2the claim as for damages could not be entertained.

We think that s. 28 of the Code of Civil Procedure author-
ises the Court to give relief in cases like the present, That
section says that “all persons may be joined as defendants
against whom the right to any relief is alleged to exist, whether
jointly, severally or in the alternative, in respect of the same
matter.” Tn this case relief was claimed against these two
defendeants alternatively in respect of the same matter, namely,
a certein portion of the renmb for 1281 Fasli. As it was not
due by the actual tenant, but was found to have been received
by the tenant’s previous landlord, and to be due to the plain-
tiff, we think that the Courts below should give a decree for
that amount. We set aside the decree of the lower Courts
dismissing the suit as against the defendant No. 2, and send
the case back for adjudication of the question at issue between
him and the plaintiff.

The appellant is entitled to the costs of this appesl as
against the defendant No. 2,

P. OK. Appeal allowed,
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