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As the Judge failed to exercise a jurisdiction vested in him by law
in the:matter of the appeal, we set aside the order and direct the

memorandum of appeal to be transmitted to him for disposal on
the merits according to law.

In the course of considering this matter we have had occasion
to examine two decisions, passed by us on the 11th of Fobruary

last, in Appeal from Order No. 138 of 1879 (1) and Revision Case
No. 38B of 1879 (1).

We think it right to take this opportunity to say, as regards
the first of these, that it was determined under an erroneous con-
ception of 5. 102 of Act XII of 1879, It was incorrect to say,
that that section was “inapplicable” to that appeal. The order
thereby appealed was one “confirming o sale,” and it was appealable
both under s, 588 of Act X of 1877 and the amendment of thab
section contained in Act XIL of 1879, Moreover, that appaal wvas
pending, when the last-meéntiored Act came into force, and should,
therefore, have been heard and determined as provided by the
amendment to s. 589, namely, by this Court. A/coordingly our
order sending it back to the Judge for disposal was incorrect.

In Revision Case No. 38B. we were in error in using the
expression “liad the provisions of Act X11of 1879 been- applicable,
the appeal from the Munsif’s order setting uside the sale would lie, not
to the Judge but the High Court”; for s. 588, as amended, cnacts,
by omission, that appeals from orders setling aside sales can no
longer be hud.  Wehave thought it right to correct this inaceu-
racy of expression, though our order in the case was perfectly
regular.

APPELLATE CIVIL.

L ]

wefore Mr. Justice Pearson and Mr. Justice Oldfield,

GANPATJII aND ANOTHER (Pm yrirys) v. SAADAT ALL Anp oxuens:
(DrpeNoanTs.)* :

Mortgage— Sale in execution of decree— Vendor and Purchaser.

The proprietors of a taluka and . niahdl called B, assessed with revenue
&t Rs. 6,800-4.7, to which certain lands which had been gained by alluvion appers

(1) Unreported, decided the 11th February, 1880,

* First Appeal, No. 50 of 1879, from a decree of Maulvi Mahmud Bakhsh,
Additionpl Subordinate Judge of Ghaaipur, dated the 28th February, 1879,
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{ained, which lands had been formed into o separate mahdl apd assessed with
revenue at Ry, 88, mortzaged it ia these terms: * We agrec mutually to mort-
gage the soid taleka B, and aceordingly after morigaging and hypothecating the
whole of the mauzas original and appended, yiclding o joma of Rs. 6,800-4-7,
along with all original und appended rights, water and forest produce, bigh and
low lands, cultivated and uncultivated lands, &c, &e., and all and every poriion of
onr proprietary, possessory, and demandable rights, without excepting any right or
interest obtained or obininable, &e.”  Subseguently, the mahal taluka B, “together
with eriginal and attached mahdl and all the zamindari rights appertaining there-
to” was sold in ihe execution of a decree enforeing the mortgage. The auction-
purchaaer subsequently contracted 1o seil the “entire taluka B, jama Rs. 6,800-4-77
but wfterwards refused to perform the contract and was sued for its specifie
performance. The plaint in this suit stated that the subject-matter of the
cuilract wus the # entire tatuka B, jame Ra. 6,300-4-7," and the decrec which the
purchazers obtuined for the specific performance of the contract referved {o its

subjeci-rautter in similar terms,

JHildy in o suit by the puvehasers for the possession of the alluvial mahdl, that
the terms of the mortgage were sufficiently comprebensive to inelnde that mahal
and i was not fntended by the entry of the jume of mahdl B, exclusive of the jama
of the aligvinl mabil, to cxelude the latter from the mortgage, the eatry of the
jame being werely descriptive, Also that the alluvial mahdl passed to the
auction-purchaser ot the auction-sale, under the words “attached mahil” Also
that the sale to the plaintiffs passed the alluvial mahil, the words “the entire
taluka ¥ being sutBelent to inelude it, the entry of the jasz of mahdl B in the
sale-contract, plaint, and decrce being mevely deseriptive.

The facts of this gage are sufficiently stated for the purposes of
this report in the judgment of the High Court.

Messrs, Conlan and Colvin, the Senior Government Pleader
(Lala Juale Presad), and Munshis Hanwman Prosad and Sukh
Rum, for the appellants,

Pandit 4judhic Vath, Lala Lalte Prased, and Munshi Kashs
Prasad, for the respondents.

The judgment of the Court (PEsrsow, J., and Oip¥rerp, J.,)
was delivered by

Ouprieep, J.—Tho case of the plaintiffs is that taluka Birpur
with all the villuges appertaining to it and all existens and contin-
gent rights connected with it had been hypotheeated to Nawab
Jafar Ali Mirza, for money lent to Husaini Khanam and Bakya
Bibi the propristors, and the Nawab instituted a suit and obtained
o decree against them, and in execution caused the taluka with
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all rights and interests to be sold, and himself purchased it on 20th
November, 1872, After the purchase, the auction-purchaser agreed
to sell the property to Jiwan Lal now represented by Ganpatji,
who admitted the plaintiff Harl Das to an interest in the iransfer,
and after a suit instituied against the anetion-purchaser they ob-
tained a decree compelling the anction-prrehnser to execute a
sale~deed in their favour in accordance with the agreement. The
plaintiffs have been obstructed by the heir of the jndgment-
debtors, the former owners of ialuka Birpur, and by lessees puf
in Ly him, in oblaining posscssion of some alluvial land com-
prising 110 bighas, 12 biswas, 13 dhurs, which acereted to somo
of the villages comprising the taiuka in 1860 and 1881, and was
formed into a mahdl and assessed with a revenue of Rs. 88in
1883 and settled with the proprietors of taluka Birpur, and which
the plaintiffs allege was sold at the auction-sale on 20th November,
1872, and passed hy that sale to their vendor and to which they
are in conseruence entitled,

The defendants, one of whom 1s the heir of the former owners of
the taluka, and the other two are lessees on bis part, aver thut this
alluvial land was not hypothecated to Nawab Jafav Ali Mirza, nor
included in the property sold at auction; that the property hypo-
theeated and sold was the original muhdl of taluka Birpuy, exclud-
ing this land which wus formed into a separaie mahil recorded
under the name of Gang-bardr ; and they farther aver that the plain-
tiffs’ vendor, the aumction-purchaser, never considered himself the
purchaser of this land nor agreed to sell this land, and it was im=
properly included in the sale-deed which the plaintiffs obtained by
a deevee of Court ; and they further plead that the suit is not main-
tainable with reference to s. 241, Act XIX of 1873, and is b'm ed
by limitation.

The Subordinate Judge rightly held that there was 1o bar fo
the institution of this suit on the ground taken ; and he proceeded
to find that the land in dispute was not included in the hypothe-
cation made by the owners of Birpur to plaintiffs’ vendor,nor in the
auction-sale, nor in the subsequent contract of sale by the plaintiffis’
vendor: to plaintiffs ; and he. bases this finding mainly on the fol-
lowing grounds : ~ Thatthe alluvial land formed u separate maldl
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bearing a sepavate number in the fansi from that of Birpur, with
separate revenme assessed, viz., Ra, 6,800-4-7 on makdl Birpur, and
Ks. 88 on mahal Gang-bordr, and had no connsction with talakas
Birpur; that all that was enteved in the morigage-deed as subjseh
of mortgage was taluka Birpur proper, assessed with revenue
of Rs. 6,500, and that the sale notification and application for
sale made no separate reference to this mahdl, and that it was aot
expressly included in the plaint {dated 18th March, 1874,) in the
suit instituted by plaintiffs against the anction-purchaser, norin the
decree of 21st July, 1874, norin the sale-contract by plaintiffs’
vendor ; and the Subordinate Judge argnes that, being a separate
mah4l and not expressly included in the above documents, it can~
not be held to have formed part of the property wmortgaged and
sold. :

We are unable to take the same view as the Subordinate
Judge. Taluka Birpur is shown to comprise a number of villages
forming a mahdl, and in 1860 the land in dispute was thrown up
and acerefed in front of five of these villages, Birpur, Barmara,
Ami, Soharpur, and Narainpur, and in 1863 it was formed into
a mahil and agsessed with the proprietors of the taluka Birpur,
and entered as “ Arazé gang-bardr, mauzas Birpur, Barmara, Ami,
Soharpur, and Narainpur appertaining to taluka Birpnr.” Thus,
although formed into a separate mahal for tiscal purposes, the
land would appear to have been attached to the maunzas to which
it was an aceretion, and at all events it is clear the new mahal
after its formation appertained to taluka Birpur. The Subordi-
nate Judge is therefore wrong in considering it had no connection
with the taluka ; on the contrary it appertained to itas a depend-
ent mahal. By the terms of the mortgage-deed the owners of the
taluka “ agree mutually to mortgage the said {aluka Birpur,
and accordingly after mortgaging and hypotheeating the whols of
the mausas original and appended, yielding a jama of Rs. 6,300-4-7,
along with all original and appended rights, water and forest pro-
duce, high and low lands, cultivated and uncultivated land, in-
habited, waste, and saline tracts, stone and wooden presses, kashe
and pueca wells, reservoirs, and tanks, small tanks, and ponds, sir,
baghs, scabtered- trees, trees hearing {ruits and barren irees,
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chauni houses and dwelling-houses, &e., and all and every portion
of our proprietary, possessory, and demandahle rights without ex-
cepting any right or interest obtained or obtainable.”

Now it seems to us, considering the fact that the alluvial mahal
appertained to the taluka, that the above terms are comprehen-
sive enough to include it in the property mortgaged ; and if the
sum enteved as the jume was that of the taluka exelusive of the
Jama of the alluvial mubdl; theve was no intention by that entry to
exclude the latter from the mortgage, the entry of the jume being
merely deseriptive  But the material point is not what was mort-
aaged but what was sold at auction,  Unfortunately no sale-certi-

ficate is fortheoming, and it is alleged, and not disputed, that al-
though the sale was confirmed no sale-certifieate was obtained by
the auction-purchaser, probubly owing to the dispute bebween him
and the plaintiffs, But we have in evidence the application for
sale and the sale-notifieation, and in the formor the decree-holder
applies for the sale of “ mahdl taluka Birpur, together with original
and attached mahdl and all zamindari rights belonging thereto”
and the sale-notification directs the sule of the “mahal Birpur,
together with uriginal and attached mabal and all the zamindari
rights appertaining thereto.” The attached mabdl alluded to can
be no other than this alluvial land, and we are at s loss to under~
stand the Subordinate Judge’s remark that the sale-notification
and application for sale made no separate reference to this mahdl,

We can come to no other conclusion than that this alluvial
tract, formed into a separate mabsl, remained attached to the
taluka, and was included in the property sold at auction.

Nor do we agree with the Subordinate Judge that it was
excluded from the sale to the plaintifls, the enforcement of which
they obtained under a decres of Court. The Subordinate Judge rests
his finding on this point on the fact which he asserts that this land
was not included in the sale-contract to plaintiffs, nor in their
plaint in their suit to enforce that contract, nor in the decree which
they obtained. But the whole force of the Subordinate J udge’s
opinion rests on an argument formed upon the amount .of the
Fama which is entered in those documents as the jama of taluka
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Birpur, and which is said not to include the jame of the alluvial
mabil, DBut the entry of jama Is merely deseriptive, while the
essential part of the document is the entry in respect of the subject
of sale, and this is the “entire taluka Birpur ”, a term sufficiently
comprehensive to include the alluvial mahil appertaining to the
talaka, and we may observe that the draft sale-deed, dated 21sb
Junnary, 1874, expressly ineludes alluvial lands, and whatis more
to the purpose the sale~deed executed by order of the Court which
gave the plaintiffs their decree expressly includes the disputed lands
as conveyed to them by the auction-purchaser.

We reverse the deeree of the lower Counrt and decree the claim
with all costs.
Appeal allowed.

PRIVY COUNCIL.

HIRA LAL (Tigpcres-aonbeky v. BADRI DAS AxD omi(ERs (JUDGMENT-DERTORS).

{On appeal from the High Court of Judicature at Allahahad, North-Western
Provinees.)

Limitation— Procecding to enforee decree—~Act X1V, of 1859, s 20.

It was the obiect of the Legislature in Act XIV. of 1839, 5. 14, with
regard to the limitation for the commencement of a suit, to exclude the time
during which a party $o the suit may have been litigating, dend fids and with due
diligence, before a Judge whow he has supposed to have had jurisdiction, bat who
yet may 2ot have had it. The same principle prevails in the construction of
8, 20, with repard to executions, Held, accordingly, that a proceeding, taken
Gand fule and with due diligence, before a Judge whom the judgment-creditor
believed, bond jide, though erroneously, to have jurisdiction,—in this case the
Judge himself, also, having believed that he had jurisdiction, and having acted
accordingly,~—was a proceeding to enforce the decree within the meaning of s, 20.

Arpeal from a judgment of the High Conrt of the North-
Western Provinces (25th May, 1877,) affirming a judgment of
the Judge of Agra (31st May, 1876,) allowing the objection of
the respondents to the execution in 1874 of g decrew obtained in
1867, |

In 1867 the decree of which execution was refused in the
Indian Courts was obtained by the appellant and one Makhan

Present: B J. W. Conviee, Stk B. Pracock, Sir M. B,

Surrs, and
Rxe R, P. Covving, !



