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heard and disposed of. There was, therefore, the strongest reason
for his believing that the judgment-debtor had a saleable right,
title, and interest in the property brought to sale.

Had the provisions of s. 315, Aet X of 1877, been applicable,
I think that the ohjection taken in the first ground of appeal by
the appellant would have been fatal to the plaintiff's claim, and that,
instead of institubing a regular sait, the proper course for an auction
purchaser to pursue wnder ecircumstances such as those which have
arisen in the present case is to apply unler s. 312 inthe execution
department, This appeal must, thevefore, be decreed with costs.

Appeal allowed.

CIVIL JURISDICTION.

Before Mr. Justice Peavson and Mr. Justice Straight.
DURGA PRASAD (Dreseg-zoLper) & RAM CHARAN AND ANOTHER (JUDGMENT-
DEBTORS)*
Appeal froin Order selting aside salc of {mmoveadle property in the cxecution of Decree
©—det X of 1877 (Civil Procudure Codj, wv 312, 533 (wy—4 ot XIT of 1879, s5. 90

(16), 108~—dAut I of 18068 (General Cluwses Aet), s. 6.

On the 25th June, 1879, « Subordinate Judge made an order setting aside the
sale of immoveable property in the exceention of a decres, frowm which an appeal was
preforred, under Act X of 1877, to the IMstriet Court on the 25th July, 1879, before
Act XIL of 1879 .came into force. Held that, as the appeal would not have hin ab
all, had Act XII of 1572 heen in focce on the date of ity institation, 8. 102 of that
Act did not apply, bub as the appeal lay o the District Court under-the law in force
on that date, it was competent to dispose of it under the provisionzof 5. 6 of Act I
of 186G8.

Appenl from order No, 133 uf 1679 (1) and Revision Case No, 38B. of 1870 (1)
observed on.

Tars was an application to the High Court for the exercise of
its powers of revision under s. 622 of Act X of 1877. The peti-
tioner was a decree-holder, in the execution of whose decree certain
immoveable property belonging o his judgment-debtors had been
sold. On the application of the judgment-debtors the sale was
set aside by the Subordinate Judge of Farukhabad, the Court
exccuting the decree, by an order bearing date the 25th " June,

* Application under 622 of Aet X of 1877 connected with First Appeal, No.10 of
1880, from’ an order of Ri I. Seunders, Wy , Jadgoe of Farukhabad,. dubed the 6tk
December, 1879,

(1) Tureported, decided the 11th February, 1880,
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1879, On the 25th July, 1879, or before Act XII of 1879 came
into operation, the decree-holder preferred an appeal to the District
Judge from the Subordinate Judge’s order. On the 6th December,
1879, Act XILof 1879 having in the meantime come into force, the
District Judge held, with reference to ss. 91 and 102 of that Act,
that the appeal ought to be heard and determined by the High
Court, and returned the memorandom of appeal to be presented
to the High Court.

The decree-holder accordingly presented the memorandum of
appeal to the High Court, and the High Court admitted the appeal.
Subsequently, however, the decree-holder applied to the High Court,
wader 5. 622 of Act X of 1877, for the revision of the District
Judge’s order on the ground that the appeal, having been preferred
to that officer before Act X1I of 1870 came iato force, was cogniz-
able by him. i

Pandits Bishamblhor Naih and Nend Lal, for the petitioner.

Babu Oprokash Chandar Mulkarji and Munshi Kushi Prasad,
for the opposite parties.

The High Court (Pearsow, J,, and Srralear, J.,) ddivered
the following

JupauENT.—The Subordinate Judge’s order dated the 25th
June, 1879, was appealable to the Judge under s. 588 (), Act
X of 1877, and was made the subjecs of an appeal to him on the.
25th July, 1879, before Act XI1 of 1879 was passed. An order
setting aside a sale under the second clause -of s, 312, Aet X of
1877, is not appealable under s. 588, Act X of 1877, as amended
by s. 90 (16), Act X1 of 1879, This being so, 5. 102 of the
latter Act, which provides for the disposal of “every appeal now
pending which would have lain if the Act had been in fores on the
date of its institution,” does not apply in this case, for the appeal
would not have lain st all, had Act XII of 1879 been in force on
the date of ifs institution ; but, as the appeal lay to the Judge nnder

.fhelaw in force on that date, he was eompetent and bound to

dispase of it under the provisions of s 6, Act 1 of 1868, which
declare that the repeal of any Act shall not affect any proceeding
commenced hefore the repealing Act shall have come into operation,
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As the Judge failed to exercise a jurisdiction vested in him by law
in the:matter of the appeal, we set aside the order and direct the

memorandum of appeal to be transmitted to him for disposal on
the merits according to law.

In the course of considering this matter we have had occasion
to examine two decisions, passed by us on the 11th of Fobruary

last, in Appeal from Order No. 138 of 1879 (1) and Revision Case
No. 38B of 1879 (1).

We think it right to take this opportunity to say, as regards
the first of these, that it was determined under an erroneous con-
ception of 5. 102 of Act XII of 1879, It was incorrect to say,
that that section was “inapplicable” to that appeal. The order
thereby appealed was one “confirming o sale,” and it was appealable
both under s, 588 of Act X of 1877 and the amendment of thab
section contained in Act XIL of 1879, Moreover, that appaal wvas
pending, when the last-meéntiored Act came into force, and should,
therefore, have been heard and determined as provided by the
amendment to s. 589, namely, by this Court. A/coordingly our
order sending it back to the Judge for disposal was incorrect.

In Revision Case No. 38B. we were in error in using the
expression “liad the provisions of Act X11of 1879 been- applicable,
the appeal from the Munsif’s order setting uside the sale would lie, not
to the Judge but the High Court”; for s. 588, as amended, cnacts,
by omission, that appeals from orders setling aside sales can no
longer be hud.  Wehave thought it right to correct this inaceu-
racy of expression, though our order in the case was perfectly
regular.

APPELLATE CIVIL.

L ]

wefore Mr. Justice Pearson and Mr. Justice Oldfield,

GANPATJII aND ANOTHER (Pm yrirys) v. SAADAT ALL Anp oxuens:
(DrpeNoanTs.)* :

Mortgage— Sale in execution of decree— Vendor and Purchaser.

The proprietors of a taluka and . niahdl called B, assessed with revenue
&t Rs. 6,800-4.7, to which certain lands which had been gained by alluvion appers

(1) Unreported, decided the 11th February, 1880,

* First Appeal, No. 50 of 1879, from a decree of Maulvi Mahmud Bakhsh,
Additionpl Subordinate Judge of Ghaaipur, dated the 28th February, 1879,
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