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The question thus raised is oiie of someimportanee, aud̂  haviniy 
regard to the pi’ecedents already eiaumerated, we thought it righfe 
to take time to consider judgment. The point turns upon the 
constraction of the words ‘*6iibjeot-matter in dispute'*’ of s. 22, 
Act V I of 1871.

In the present case the plaintiffs’ suit was essentially one for 
redem[,)tiou of inortgage, the court-fee payable on which would 
have to be calcalated uecordiiig to the '̂pyiiieipal money expressed 
to be secured l.iv the instrument of raortgage,”— Art. is, s. 7 of 
Court Fees’ Aet. It is true tliat the defendants by their pleas 
opeusd up a ̂ Yider field for inquiry, iavolving the consideration of 
their proprietary title to the property. But we do not thiokthat 
the chsiruetcr or natiiie of the &uhjeet-:ii:itter of the plaintitfli'' 
chiiin was thereby altered ; it coQtiiiiie.-i iu its origiaal shape so* 
far as he is concerned, nor is the complexion of it entirely changed

■ becuBsa the defendants put forward certain grounds of defence 
which, if \YeIi“foiiiided, must defeat his right ta redeem. 'Ws 
therefore think that the subjeot-inatter in dispute was the mortgage 
and the mortgagee’s right und& it, and that, the value of this being 
only Rs. 2,000, the appear should have been preferred to the Judge. 
We regret that the deoisiou should be directly at variauee with 
the judgment of Turner and Spankie, JJ., already mentioned  ̂
but the point appears to us so clear, that wo feel constrained to 
tlitter from the view enQiieiated by those two learned Judges.

The meraorandnin of appeal will be retujnied to the appellanfe 
for presentation in the proper Court aud the appellant will pay the 
respoudeuts’ costs in this Court.

Order accordingly^

Drfore M r. Justice OUJieU and M r. Justice. Slraiijht,

111 I! A LA L (Defhndast) v. KARIM-UN-SIISA (Plainiiw)*.
Side in exeeuikm o f deeresSnie set aside— Suil by auction-purehaser to reecmer 

purchase-miine)/—Act V lU o f  1859 {Gisil Procedan Code), ss.‘i56, 257, 25S— 
Act X  (if IS '7  {CiVii Procedure Code) ss. 312, SlB'— i¥(irranty:—Caveat emptor.

Cerfain immovealjle property was attnchfd and prochiimea for sale in tlie 
execution of a decree on the application of the deeree-holder, JI, as the property,

* yeoonrl Appeal, No, SS3 of 1S79, from ;i decree of .Maulvi Sami-ullah Khau, 
Subordinate .liidge Ilf Alifjiirti, dated the'26th I'viay, 1879, afflrming a decree o i 

Mir Aim-ai- Husain  ̂Muiiiif of Moradabad, elated the 26fck NoYember, 1673.
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■of lu9 jndgroent-Jobtoi-, JFolijected to the attachment and sale o f siicli property- 

■on the ground that it did not belong to the judgiuunt-debtorj but was endowed 
liropertr, His ohjectious were disallowed, aud the property was put up for sale on 
the 20th July, IS7S, Ktulor the provisions of A ct V l I I  of 1359, and Was purcliaseJ 
hy K. 11-'' subsoqiiently sued K  to establish li'is claiiii to the property and to have 
the salt' sat a-ide, ami on tha 18th Ang-iist, 18/6, ohtaiuod a doarce sotting it  aside. 
Thereupon K  sued I I  to recover the pxirohase-nioney, alleging a failure o f eon- 
'sii.leration. l ld d  tlMt, the sale not having heoii sot aside iu favour o£ the judg- 
iJicnt-dcbtoroii tlie ground of want of jurisdiction or other illegality or irregularity 
■affecting the sale, bat having been set aside in favour o f a third party \v!io had 
'estfibliaUed his title to the property, ami there being no question of fraud or Diia- 
repreaentation on the p îrt o f the docree-holder, tha suit was not maintaiuabio. 
iiitjib  Lochun V, Bimaliimoni Danl (1 ) and Suwdamitd Chowdhrain v. Krishna 
■liishiir Podd'if foilowed. Mahan li Lai v. Jttunsila (3). JS'cdkuiUh Sahee v. 
Asmiiii Malho Duolhin Hur Nalk Koonttiefte Y. JJaljoo Oojim (5 ) distia-

ijnished,

also that the anetion-purchaser couU not have applied under s. 013 
o’f  A ct X  of 1S77 for the retafn of the pttrehaBe-money) as tlie i.rovisions 
o f that seutiiiH could not haTe retrospective efflect, and would not apply to a sale 
’ivhich had tiilicn place before that A ct came into operation, Jn the matter o f  ika 

of JWu ( 0)  dissentetl froffl.

Per axriAiGHT, J.—That, had the provisions of that section been applicable, 
instead of iiistitisting a suit, tile anetion-purchaser should have applied for there- 
tnra ol; her parchase-money in the execution of the decree,

Tlie facts of this case are sufBciently stated for tlie purposes of 
tliis report ia the judgments of tlie-High Court,

Liila Ltdia Frasad and Lala Ilarhishtiii Dux, for tlic appellant.

Hiinslii Eanunum Prasad and Mir ZaJiur Husain^ for the res
pondent.

The follovrino-judgments \vcro delivered by the Court:

O l d f ie l d , J,— Hira Lai, defendant, the appellant before uSj 
caused fi^e bighas, fifteen biswas of land to bo attached in execution 
of his deercc against Kliadim Iliisain and Isri Htisain, as property 
belonging to the jndgment-debtors. One Wilayat JBLUsain objected 
to the attachment and sale on the ground that the property did not 
belong to the judgnient-debtors. but Vvas endowed property ; hia 
objections v̂oro disallowed, and the propertywas sold by aucLionj

( 1 ) :2 B.L. U., A . U,SS 
3(55.

10 W. K.

(2) 1 », L. K., ]?. B., 11; 12 W. E , 
b\ li. a.

[Z) L L. I!., 1 All., 533.
( I )  II. 0. I I ,  N.-W. P., lS7 !,p  G7. 
(5 ) II. a  l i ,  N.-W. p., Ib07, p. DO. 
CO 1. L .K , '^  A ll., 2'J9.
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18S0 and purcliiisedbj tile plaintiff for Rs. 505 on the 20th July, 1875, ami 
the money })‘aid over to the ck>feudaiit, imcl the sale was confirmed 
on the 11th September, 1875. Wilayat Husain, however, brought' 
a suit to set aside the sale, on the ground that the judgment- 
debtors had no right and title in: the property, which was an 
endowment, and he obtained a decree on the 18th Attgust, 1876, and 
the sale was set aside. The plaintiff has now brought this suit to 
recover from the deeree-hokler the purohase-money with interest,- 
and the Courts below have decreed the purchase-irtoney with interest̂  
at six per cent. It is contended in second appeal that no suit will 
lie for refund of purchase-moaey,that plaintifF’s proper remedy was 
to proceed in the esooution department under the provisions of 
s. 315, Act X of 1877, and that interest should not be allowed.

In my opinion, the first plea is valid. The sale tooh place under' 
the provisions of Act V III of 1859, and, althougli s. 258 directs' 
ihat, w’henever a sale of immoveable property is set aside, the pur- 
chrtsei’ shall be entitled to receive' back his purchase-money, this- 
provision applies only to cases in which the sale has been set aside' 
for irregularities or the like under s.'%. 257 and 258 of the Act, and 
not when a third party succeeds in establishing his title to the' 
property. This view of the law has beeu held in' a course of 
decissions of the Calcutta Court— Uajib Locliun v. Binia'amoni Dasi 
(n  and Sowdamini Chowdlirain v. Kriihna Kishor Poddar (2), 
and I aiit not aware of any by this Court opposed to it. The case' 
(it Muhmdi Lai v. KannsUa (3) proceeded on the ground that the' 
decree-holder had fraudulently executed a decree against a persoff 
not bound by the decree, and had caused the sale of his property, 
and is iiofc in point, nor are the two cases referred to by the Munsif.- 
Jn ISedhmth Suhee v. Asmmi Maiho (4) there was no power to 
bring the judgment-debtors property to sale under the decree;' 
and in Doolhin Ilu r Nath Koomoeree v. Baijoo Oojha (5) the 
decree'holder had caused propertj’ to be sold which though belong- 
iug to: the judgmeut-debtor was not saleable in esecufcioii of a/ 
•decree,.. . . . . . . . . .

_   ̂  ̂ A l l ,  CCS.  ̂ ~
3«5. (4) H. 0. !i., N .-W .P ., 187], p. 67.

i 15. L. R  ,F . B , 11 ; 12 W. i?„ II.G.B , N.-W. 1*., 1SC7, p. SO.



¥ ()L . ILJ A LLAIIABAB  SERIES.

The terms of a.- 315, Act X of 1877, are different to thove uf 
s. 2585 and by !3. 315, wiion ii is found tliai the judgmeiit-debter 
liad no saleable iiiterest in the property -wliicli purported to be 
sold, and the purcliaser is for that reason deprived of it, llie 
purchaser shall be entitled to receive back bis purchaso-inoney 
from any person to whom the pBrchaso-money has been paitl. 
But it is unnecessary to determine wlietlier plaintiff covdd 
succeed under this section, as its provisions cannot hare retros
pective effeet, and will not apply to a sale whicli has taken 
|»Iace before the Act came into operation ; and I am iniable to talce 
tbe view on this point of the learned Jndges who decided the ease 
of Mulo, petitioner, decided the 7th May, 1879 (1^, which waa 
brought to our notice at the hearing.

The liability of a decree-holder must be decided according io 
the conditions of the sale in force when he cansed the siropcrty 
to be sold, and any warranty of title in the jad^nient-debtor

not ordinarily given by the judgmcnt-creditor in jndiciiil 
s'aWf- l.eld under the Oivil Procedure Code; nor cnn it be hold 
that the decree-bolder undertook to warrant tlie title of the 
jndf^minit-debtor in the property sold in the case before ns. The 
rnle of law in respect of sales in execution of decrees has been de
clared by the Privy Conncil in Dorab A U  v. Abdul Azis (2). Their 
Lordships observe : Now it is of course perfectly clear that whea
•tlû  property has been .«o sold under a regular execniionj and the 
purchaser is afterwardis evicted under a title paramount to that of 
the jud r înent-debtor, he has no remedy against either the Sheriff or 
the judgment-debiorand again : The Sheriff may be held to
undertake by his conduct that he has peized and put up for sale 
fhe property sold in exercise of his jurisdiction, although wbeo he has 
jurisdiction he does not in any way warrant that the J udgment-dcbtor 
had a good tirle to it, or guarantee that the purchaser shall not be 
•turned out of possessioix by sonie person otlier than the judgment 
debtor”.

The sale in the ease before us not having been set aside in 
favour of the judgment-debtor on tbe ground of want of juris-
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1-ssa dielion or otlier jllegaliiy or irregularity affecting tlio sale, and’
"jiiR k Lai ttiere being no questioa of fraud or raisrepreseutation on the part

of tlio decree-liolder, I am of opinion- that; the phiiatifF' cannot suc- 
eeed iu this suit, ami it shoiihl be disiTiissect,. ani3 the appeal decx’eed,, 
'\’vith all costs, anti i-ie dcerees of the lower Courts Fe^ersed.

SaRAiGHT, J-.— I am &f the same opinion as my honourable col- 
leaguo. It docs not appear to nis that the proYisions of s. SI'S* 
of Act X of 1877 are applicable to a safe which took place i'u 
July, 1875, and the relief now afforded to> anction-pvi.rchasers i& 
Hot open to- the plaintiff. Were there not a Full Bench dteoisibn 
of the Calcutta Oourfc in Sjivdamini Chovjdhrain v. Krishna 
Kidi.w PodfJar ?l) as to the construction to be placed npoiii 
s. 258 of Act V III  of 1859, I should have had' no difEculty iit- 
holding that tlia setting aside of sale oouterti.pIated therein 
governed by ss. 25G and 257, which gave the Court summary 
powers to ssfc aside sales on the ground of materitil irregularity 
in “ publishing o.r conducting them.” In the pre.sent case no 
allegation of that kind is made, but the plaintiff bases her- 
claim to a I’ofund of the purcliase-money paid by her, because the 
consideration for that piiytaent lias totally failed- It is-not alleged* 
that any fraud or raisropresentation was used at the time of tha- 
auctioix-sale, which took place through the Court, and it is clear 
that Qo warranty of title or guarantee of imdisturbed possession caa 
bo implied to a purchaser. .

The following rule of law laid down by Lord St. Leonards in. 
Vendors and Parchasers, 14th edition, p. I, is r e l e v a n t I f  at 
the time of the contract the 'vendor himself was not aware of any 
defect in the estate, it seems that the parohasor must take the estate- 
with all its faults and cannot claim any compensation for them.”' 
And in the same work the following passage o c c u r s ‘ If  the- 
conveyance has been actually executed by all the necessary parties,, 
and the purchaser is evicted by ;.i tiido to wliicih the covenants do 
Hot extend, he cannot recover tho purchase-mouey either at law o? 
in equity (2).” In the present case, so far from there being any 
evidence of mala fides on the part of the jndgmenfc-creditor, the sale 
did not take place until Wilayat Husain’s objections had beeis

CD i  B. L. U., F. B,, 11 j 1-2 W, R., F. B., 8. m at p. m.
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heard and disposed of. There was, therefore, the strongest reason 
for his believing that the jiidgmeiTfc-debtor had a saieable rightj 
title, and interest in the propertj brought to .sale.

Had the provisions of s. 315, Act X  of 1877, been applicable, 
I  think that the objection taken in the first groiiad of apperil by 
the appelbint would have been fatal to the plaintiff's claioi, and that, 
instead of instituting a regular suit, the proper course for an auction 
purchaser to pursue under circumstances such as those which have 
arisen in the present case is to apply under s. 312 in the execution 
department. This appeal must, therefore, be decreed with costs.

Apfeal allowed.

C IV IL  J U R I S D I C T I O N .

Sefm'e Mr. Justke Pmrson and M r. Justice StraiffM.

DTJRGA PEASAD (Decuee-holdeb) t‘. RAM CHABAN .vnb ahothee fJuDasiEstP-
DJiBTOIlS).*

Appeal from Order setting aside sale o f imnocmih property in the execution o f Decree
•— Âet X. o f  1%77 {O idl Fnjccdure Code), s,;. 31f', .'iSS X//q/'1879j st). 90
(16), 102— Act I  o/lSOa {General Clauses A ei), s. 6.

Ou tbe 25th. June, 1370, a Subordiaate .Tutlgo made an order setting aside tlie 
sale of iinmoveaWe property in tlie exeontioa of a decree, from, which an  appeal w ot 

preferredj uadar Act X of 1877, to the  iJistricfc Court on the 25th July, 1879, before 
Act SIX of 1379 .came into force. SeW that, as the appeal would E o t have lain at 
allj had Act X II of 1S79 heeu in force oa the date of ita inatitutioa, s. 102 of that 
Act did not apply, but as the appeal lay to the District Court xinder the law in force 
on that date, it was competent to dispose of it undsr the provisiong of s. 6 of Act I  
of 1868.

Appoal froia order iJo. 133 of 1879 (1) and Eevision Q ise  Ko, 38B. of 1879 (1) , 
observed on.

T his was an application to th.o High Court for the exerciso of 
its powers of revi;iion under s. 622 of Act X  of 1877. The peti
tioner Avas a deei'co-holder, in tho execution of whose decree certain 
imuioveable property belonging to his judgment-debtor a had been 
sold. On tho application of tho jiidgnicnt-dobfcors the sale was 
set aside by tlie Subordinate Judge of Farukhabad, the Court 
cxccutirsg the decree, by an order bearing date the 25th June,

* Application under 822 of Act S  of 1877 oonneoted with First Appeal, No. 10 of 
1830, from an order of E. F. Saunders, Eaq , Jadga of Farukhabad, dated tho (ith 
December, 1S79, :

(1) Uai'sportedj decided the llth  February, 1880,.
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