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property in suit, -that fraction representing the share to which
Zalim would have been entitled had he been alive. The right of
the plaintiff to mainienance is clear; indeed, that is positively
foand by both the lower Courts. We do not, however, agree with
+he observations of the dJudge, that “the income being variable ac-
cording to the seasons, it is better not to afiix a given sum for mainte-
nance, but to let that be determined as the occasion may arise”
For reasons of convenience and in order to prevent the recurrence
ol litigation between the parties, we think it far better thai a
veasonable fixed suwm, baving regard to all the circumstances of the
case, should be ascertained and decreed to the plaintiff. (The
Court then proceeded fo make an order remanding for trial the
issue whether Rs. 48 was a reasonable amount of yearly maintenance
to be allowed to the plaintiff, and if not, what fixed som wonld be)

Appeal allowed.

Before Mr. Justice Fearson and My, Jusiice Straight.
GORIND SINGI (Derespant) . KALLU anp ormars (I'vasviees).”

Suit for redemption of Usufructuary Mortgage-~Valuation of suit—Jurisdiction~—
Act VI of 1871 (Bengal Civtl Courts Act), 5, 22,

The plaintiffs sued for the possession of curtain immaveabie property, nﬂeeing;
that they had morigaged such property to the defendants, and that the mortgage
debt had been satisfied out of the profits of the property. The defendants set
up 2 defence to the suit which raised the question of the proprietary right of the
plaiutiffs to the property, The value of the mortgagees’ intercsts in ihe property
wag helow Rs. 5,000 5 the value of the mortgaged property exceeded that amount,.
On appest to the High Court from the original decres of the Subosrdinate Jndge
in the suit it was contended thub the appeal from that deeree lay to. the District
Counrt and not to the High Court. Held that the “subject-matter in disp\\te,:"
within the meaniog of &, 92 of Act VI of 1871, was the mortgage and the mort-
gagees’ rights under it, and that, the value of this being only Rs.
should have been preferred to the District Court.
180T (1) dissented from,

2,000, the appeal
Sccond Appeal No, 1039 of

Tnp facts of this case are sufficiently stated for the purposes of

+Ahis report in the judgment of the High Court.

Fhal Appeny No.,.93 of 1870, from a decree of My
st hdge of Aligarh, dated the 30th June, 1879.

Inreported, decided the 18th January, 1878,

aulvi Farid-ud-din Ah mad, Sab:




V0L, 1L} ALLAHAHAD SERIFS,

Munshi Hanwnon Prasad and Babu Oprokash Cizcmdm Mu-
Ferjee, for the appellant,

Pandit Ajudhibio Fule and Lala Hekichen Das, for the ves-

nondents,

The judoment of the Court { Pransoy, J, and Srparerr, )
was delivered by

Srpament, J.~Thic is a first appeal from a decision of the
Suberdinate Judge of Aligark of the 50th June, 1879. The
plaintitfs-respondents sued for possession of mauza Chiti, pargana
Chandos, by redemption of a mortgage for Rs. 2,000 executed, as
far back as 1525, by Jal Kishan and others, of whom they are the
representatives, to Hardeo Singh, whose rights have come to the
defendants by purchase. . The plaintiffs alleged that the principal
sum and interest secured by the instrument had been discharged
out of the profits, and they prayod that the property might be
restored to them. The Subordinate Judge dismissed the claim of
all the plaintifis, with the exeeption of three, Kallu, Gohardhan,
and Parsa, in whose favour he gave & deerce in part, Gohind
Bingh alone of all the defendunts now sppeals to this Court.

Upon the case being called on for hearing before ns, it was
arged as a preliminary objection by Pandit Ajudhia Nath on be=
half of the respondents, that the appeal had been wrongly preferred
to the High Court, as the subject-matter in dispute being the
mortgage, and the valae of Lhe mortgagee’s rights under it, which
were below Ra. 5,000, it properly luy to the Distriet Judge. The
following decisions of this Court were referved to in-support of this
aontention,—Second Appeal No. 521 of 1869 ; Seeond Appeal No.
511 of 1878 ; and Second Appeul from order No. 51 of 1879 (1).

On the otker side the appellant urged that, as by the statemens
of defence filed, a question of proprietary title to property of the
value of Ra. 15,000 was raised, the appeal was cognizable by  this
Court, In support of this view ounr attention was called fo a
decision of Turner, J, and 8pankie, J. in Second Appeal No. 1039
of 1877 (2),-which, if accurate, is undoubtedly applicable to the
present case. o

(1) Unreported, (2) Unveported, deeided the 18th January, 1878
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The question thuas raised is one of some importance, and, having
regard to the precedents alveady enumerated, we thought it vight
to take time to consider judgment. The point turns upon the
construction of the words *“subjecl-matber in dispute™ of s. 22.
Act VIof 1871,

In the prosent case the plaintiffs’ snit was essentially one for
redemption of mortgage, the court-fee payable on which would
bave to be calenlafed aceording to the “prineipsl money expressed
to be seenred by the instrument of mortgage,”—Art. ix, s, 7 of
Court Fees” Act. It i3 true that the defendants by their pleas
openad up a wider feld for inguiry, involving the considerstion of
their proprietary title to the property. But we do net think that
the charaeter or nature ef the subject-matter of the plaintifly’
cliim was thereby altered ; 1t continues in its original shape so
far as he Is concerned, nor is the complesion of it entirely changed

" beeanse the defendants put forward certain grounds of defenco

which, # well-founded, must defeat his right to redeem. We
therefore think that the subject-matter in dispute was the mortgage
and the mortgagee’s vight undér it, sud that, the value of this being
only Ra. 2,000, the appeal should have been preforred to the Judge.
We regret that tha ducision shounld be directly at variance with
the judgment of Turver and Spavkie, JJ., alremly meutioned,
but the point appears to us so clear, that we feel eonstrained to
difter {vom the view epuncinted by those two learned Judges.

The memorandum of appeal will be returned to the appellant
for presentation in the proper Court and the appellant will pay the
respoudents’ costs in this Court.

Order aceordingly.

Difore Mr. Justice Oldficld and Mr, Justice Straight,
HIRA LAL (Derexpaxe) v. KARIM-UN-NISA (Vramvmier)?,

Bule in evecution of decree—Sale set wside—Suil by auction-purehaser to reeover
purchase-money— Act V111 of 1850 (Qieil Procedure Codd), ss. 256, 257, 953
sAet X of 1817 (Uivd Procedure Code) ss, 312, 315— Warranty—Caveat einpior,

Cerfein immoveable property was attached ang prociaimed for sale in the
excoution of a decree on the application of the deerce-holder, A, as the property

* Seeond Appeal, No, 883 ot 1879, from a decree of Maulvi Sami-ullab Khau,
Suvordinate Judge of Aligarh, dated the 20th say, 1879, affirming a decree of
Mir Auwor Husais, Munsit of Moradabad, dated the 26th Novewmber, 1878,



