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should he called on, first, to certify that the charge is one which
should be inquired into in British Tndia, and, if his veply bein the
affirmative, that a new trial be had, or if, as the accused has not
appurently been prejudiced in bis defence, and the Political Agent
now certifies, us above, julgment can be given on the evidence
recorded.”’

Srasicar, J—It appears to me that the Judge has_adopted
an untusual and very incenvenient course, in suspending the con-
clusion of the trisl of Bhup Singh for the purpose of making u
reference to the Court on a question of law that has arvisen in the
coursc of it. Ido not think it ever was intended thas s. 296
should be so used. The Sessions Judge has the whole case
fully before him, and is in possession of all the materials necessary
for Lim to give his judgment. If he decides wrongly, there is
ample power in ihe Lozal Government on the one hand, or the
accused on the other, to appeal to this Court and have the matter set
right, and T certainly do not think that, st this stage, I am ealled
upen o wlvise the Sessions Judge ws 4o the view he should take,
TUpon his own responsibility and in the exercise of his discretion
he must dispose of the case, and, if he feels there s substantisl force
in the point that has arisen in réference to the charge wunder s,
363, Penal Code, he wust not besitate to acquit. T would point
ont to hiw that as yet he has passed no decision upon the charge
under s, 420, Peual Code, though he took the opinions of the asses-
sors wpon it Probubly in respect of this he will find that no diffi-
culty of jurisdiction arises. The record will be returned and he
will dispose of the case,

APPELLATE CIVIL.

Lyfore Sir Bobert Stuarty, Rt., Chicf Justice, and Ar., N.lusdiczz Spankic,
MOTL BIBI (Duyespaxy) » BIKANU (Prazsrive)*
A ppeal—Linitazion.
B suel M and 7' for meney Que om a hond, and on the 27th April, 1877,

obteined o deoves aguinst T 5 the suib against A being dismissed. T appled for o

* Seeoud Appeal, No. 719 of 1879, from a deerce of H. Luslington, Esq , Judge
of Alluhabad, dated she 12th Februery, 1879, wodifying o decree of Bl Makhan
Lal, Suburdiuate dudge of Alluhubad, dated the 20th June, 1878.
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review of judgment, and B alse made a similar application, On the 25th May, 1877,
T°s application was granted, and on the 16th July, 1877, B's was rejected. On the 20th
June, 1378, the Court re-heard the suit against 0, and dismissed it, & appealed,
making 7 and M respondents, and impugning in Lis memorandum of appeal the decree
of the 27th April, 1877, as well as that of toe 20tk June, 1878., The appellate Cuurt,
ussuming that the appeal was une from the deeree of the 27th April, 1877, preferred
Leyond time, admitted it after time, and after hearing the ease ou its werits gave a
deeree against M, and dismissed the suit as vegards 7. Held that the appellate Court
erred inx agsuming that the appeal was from the decree of the 27th April, 1877,
and that it was at liberty to admit it beyond time, the appeal being from the
decree of the 20th Juue, 1873, that deerce belug the one which lad brouglt B
before that Court as an appellant, and that the appellate Court was not com-
petent onan appeal from the decree of the 20th June, 187, to reconsider the
erits of the cage against J/, the appeal from the decrer of the 27th April, 1877,
being barred by limitation, and that deeree and the decree of the 23th Juns, 1878,
Leing separate and distinet, and mot appealalle in one memorsndum of appeal from
the latter decree.

Tars facts of this case are sufficiently stated for the purposes
of this report iu the judgment of the High Court.

Munshi Hanuman Prased and Lala Ram ZFrased, for the
appellant,

Pandit Ajudhia Nath and Babu Sital Prasad Chattari, for the
respondent.

The High Court (STUAM‘, C.J, and SranxIg, J.,) delivered
the following

JupauEnT.—The plaintiff-respondent sued Tara Kishore and
Moti Bibi for Rs. 800, under a bond dated 19th March, 1874,
executed in favour of Tara Kishore, the plaintiff being the real
creditor. Appellant Moti Bibi, defendant, denied that she bad
borrowed money from plaintiff under any agreement whatever, and
also any executicn of a hond in his favour : for a particular
purpose she had borrowed money from defendant Tara Kishore,
executing o bondin his favour, and preserving her property fromsale :
afterwards arrangements for the sale of the property which had
been entered into, previous to the execution of the bond, with Tara
Kishoro fell through, and a sale was effected with one Ghazi, plain-
tiff’s brother, but as a portion of the consideration was not paid a
quarrel ensued which has led to the institution of the present suit
by plaintiff upon the bond of the 19th March, 1874, The Sub-
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ordinets Judge on the 27ih April, 1877, decreed in favour of

Praiutifl for the amount cluimed, bay dismisse the clalur as against
Mot Bili, Jefendant. Tara Kist

ppited for a review u:"_ix

. who had not

end plaintiff
fant  The
en the 10th Jaly, 1897, refused the plaintiff’s

appenred in the s
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also applied tor cinst Mor Bibd,

Suhordinate Jw

eainst Rotl Bibi previously exonerated.

apphention for review as
Bug on the 25

Pary Wishore for review. On the 28h Juse, 1878, the Sab-

h May be had already sccepted the application of

ordinute Judge recousidered the eaze.  He reters to his original
judgment, aleerving that, as there had been no proel of contract

1

Vetwern the plaintilf and 3ol Bibl, he had dizinised the claim

auinst her: but on the evidence of Badal and Kali, agents of

Tara Kishore, that they had borrawed money from plaintiff on
behalf of the said Tara Wishore, he deereed the claim against that
defendant : Lot Tara Kishore now ur ged that the plaintiff had not
claimed the money from him, but from Moti Bibi, and that Badal
and Kali were no agents of his, and had not acted upon his
aathority,  The Subordinate Judge held that there was no proof
that Badal and Iali were the agents of Tara Kishore or that he had
anthorised them to borrow the money or had promised to repay it :
Tara Kisore had denied all knowledge of Toti Bibi, and plaintiff
admitted that he was not persoually acquainted with Tara Kishore,
The lower appellute Court, {herefore, dismissed the elaim as against
Tara Kishore,

.
aded t the Judge, nadkiog Loth defend

sdow-of ﬂn- 2ith
April, 1877, it z\ppmrwl that he was appealing Jrom that decision

The plaini

ants respondents, and, vefeerd

f then app

o 4144
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as well as Crom that of the 28th June, 1873, The Jndge admits
that, so fur as the decision of the 27th April, 1877, is concerned,
3 : s

the appeal is hurred, but he nevertheless ddmitted it, as the pro-

ceedings of the Subordinate Judge, in granting one application

for review and rejecting the other, were of o curious nature. It

was, Lie considered, a cuse in which the pariles might be misled
&

as to the particular dute on which the period allowed for appeal

would begin to run against them: the appeal of plaintiff was, in

« his opinion, made bonid fide : the plainiiff had all along procecded
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grinsh Moti Dibi as the cohligor, having made . Tara Kishore

the nominal obligee, plaintiff
# Biti did net deny that she had

detapdant oo Sead o he wa
. . -
Bolve the pesi eredilor s M

reasived feon ion of the bond, pleading, accord-
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s, and not plaintiff, was the
fo Uourt finds that the muney

at the instigation of Tara Kishore,

nand oand B She Judge) was not satisfled thab

Tars Taos maide bimself lable for the money.  But he-

decrsed Hur eluim on appeal against Moti Bibi and dismissed
It &

it ax against Tara Kishore, who, hewever, would pay his cwn

[SRIER

It is contended Ly 3oti Bibi that the decision of the 27th
April, 1877, not having been appealed within the period preseribed
by taw, had Lecome (inul ; that the application of plaintiff-respondent
for review as ageinst appellant had been rejected, and the order
passed upon it was fiual 5 and that, as no sufficient reasons for the
admission of the appeal alter times had been assigned by rezpondent,
the Judge haluacted erroneously in admitting the appeal © moreover,
the suit bad boen separated against each defendant and on
diffevent ¢

two deorees
tract batween
the 10wh ¥a

There cnnn ba no doubd that, if the appeal heard by the Judge
is oma fram the dedsion of the Subordinate Judge duted 27th
April, 15

dent, after

it is after time, and that the propar conrse for respon-
derision had been deliverad and a decree had passed
against him, wus to have appealed the decree.  The memorandum
of appenl prosented to the Fudge refers to the decision of the 27th
April, 1877, and {o the intermediate miscellaneons “proeeedings
with referenea to the application of Tara Kishoro for review, and
that of the plaintisf for the same purpose as against Moti Bibi.
Bat there cin be no doubt that it was the decres passed by the

Subordinate Judga on the 29th June, 1878, that had brought -

plaintiff Lefore the Judge ws aw. appellant.  The appeal from that
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deerer was admittedly within time. The question arises whether
the Judgo was at liberty in this appeal to reconsider the merits of
the case 15 against Moti Bibi. It is true that she appeared as
respondent and defended the appeal. But in doing so she only
acted in obedience to the notice of the Court served upon her; and
beeaase she did so we do not think that it can be successfully
contended that she should not be allowed to plead now that appeal
as against her was barred by lapse of time. The decree of the 29th
Juué, 1878, was not passed against her, but as againse Tara
Kishore ; she was not a party to the review. 1f the plaintiff
was desirous of appeuling as against her from the decree of the
27th April, 1877, he might have done so within the time allowed
by law, or if under any misapprehension he had allowed that
period to tun by, he should have presented his memorandum of
appeal and assigned reasons for nof presenting his appeal within
enel period. The Court, had he done so, might then, under s. 5 of
Act XV of 1877, have admitted the appeal after time,.if satis-
fied that the appellant had sufficient cause for not making his appli-
cation within time. This course the plaintiff did not adopt, but
waited until the decree of the 29th June, 1878, after the admission
of Tara Kishore's application for review, had been made, dismissing
the suit as against the said Tara Kishore. It seems to us that the .
appenal before the Judge was an appeal against the decree of the
29th June, 1878, under cover of which the plaintif desired to
re-open the claim as against Mosti Bibi, which had been dismissed
on the 27th April, 1877. We do not think that this course was
legal, and we hold that the Judge has aeted erroneously in
assuming that the appeal was oue against the decree of the 29th-
April, 1877, and that he was at liberty to admit it under s. 5 of the
Limitation Act. It seems clear to us that the decrees of the 27th
April, 1877, and of the 28th June, 1878, are separate and distinet,
and that they could not be appealed in one memorandum of appeal

- from the decree of the 29th June, 1878. We, therefore, decree the

appeal and reverse the judgment of the lower appellate Court with

costs,

Appeal allowed.



