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THE INDIAN LAW REPORTS. (VoL 1L
Before Mr. Justice Pearson and Mr. Sustice Siraight,

Tur SECRETARY or STATE ror IXDIA v COUNCIL (Derenpast) ». SHIEC
SINGH RAI asp anorurr (PrarnTizrs.)y*

Contrach—Bailme t—Government Promissory Note— Conlributory negligence—
Masier aad servunt . :

The agent of the plaintiff delivered to the Treasury officer at Aleerut ning
Government Promissory noses, sggregating Rs, 48 400 in value, in order that such
notes might be transmitted to the Public Bebt offies at Caleutta for cancellation
and consolidation into a single note for Re 48,000, having previously indorsed
the plaintiff’s name on sueh notes at the request of a subordinete of the Treasury
officer, aund received w receipt for such notes under the hand of the Treasury
officer.  Owing partly to such indorsements and partly to the negligence of the
Treasury officer such subordinate was enabled to misappropriste and negotinte
two of such notes, aggregating Rs. 12,000 in value. The rcmaining seven of such
notes were despatched to Calcutta, and a consolidated ncte for Rs. 31,200 was
returned and delivered to the plaintiff, when the misappropriation of the two notes
was discovered, The plaintif sued Government claiming “that it might be
directed to make restitution of the two notes or to deliver two other notes of equal
valne or their value in cash” with interest, On behalf of Governwens it was con-
tended that it was rot linble to the plaintiff s claim, inasmuch as the plaintiff, by )
his agent, bad contributed to the loss of the two notes, and a master was not liable
in damages for Joss or injury sustained through the fraud or dishonesty of his
gervant without the scope of his employment. Held that, the two notes not hav-
ing teen delivered to the Treasury officer ag a bailee but having been surrendered,
the receipt given by that officer must be regarded as an undertaking on the pars
of Qovernment to deliver a consolidased note for Rs. 48,000 in due eourse, and
the plaintiff’s suit was in reality one for damages on account of the refusal of
Government to discharge its obligation, the measure of those damages being the
amount by which the note for Rs. 31,200 fell short of Rs, 48,000 with interest, and
such being the suit, the contention of Government was not any answer to it,

Taw facts of this case are sufficiently stated for the purposes of
this report in the judgment of Straight, J.

The Senior Government Pleader (Lala Juala Pmséd), for the
appellant.

Mr. Conlan, for the respondents,
The following judgments were delivered by the Court :

Srratcat, J.—The plaintiffs in this suit claim from the Collector
of Meerut, as representing the Secretary of State for India, restitu-

* First Appeal, No, 26 of 1879, from a decree of Bab i i
Subordinate J ndgé of Meerut, duted, the 27th Novembgr, 18[;8? fashi Nath Biswess
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tion of two Government Promissory notes of the loan of 1834-55,
made over to the Meerut Treaswry on their behalf by their duly
anthorised agent on the 12th August, 1872, They further ask alter-
natively for other notes of equal value or for the equivalent cush with
interest at four per cent. fram dale of last payment. The lower
Court decreed the claim unl the defendant now appeals.

The facts of the case, which are not disputed, appear to be as
follows:—The plaintifls are Commissariat agents curying on
husiness in the city of Delhi, under the style or firm of Sheo Singh
Rai, Nibhal Singh. On the 12th Aungust, 1872, they sent by the
hand of their gomashta, Sumair Chand, nine Government Promis-

-sory notes of the value in all of Rs. 48,000 to the Meerut Treasury
office, in order that they shouald be forwarded thence to Culcutta
for cancellation and consolidation into one note. At that time the
regular Treasury Otficer, Mr. Billings, was absent on leave, and one
Babu Kali Charan, Deputy Collector, was holding charge in his
stead. Employed in the office in the capuacity of chief clerk was a
certain Muhammad Husain, and it wag his special ‘duty, when
securities were left there for fransmission to Calentta, to see that
they were carefully packed and despatched, as speedily as possible,
and to prepare the necessary forwarding letter that bad to accom-
pany then. Mubammad Husain had heen for many years in the
Government service, and the most perfect confience was reposed
in him by his superior officers, and those who were acquainted with
him or had to come in contact with him in business matters had
entire faith in his integrity and honesty. It was to this man thas
Sumair Ohand delivered the nine Promissory notes on the 12th

August, 1872, The following is his account of what then occurred :

% Muhammad Husain then made a mark on the notes and then I
signed for Nihal Singh : Mubammad Husain himself wrote some-
thing, or he caused some other person to write something, on
the notes, and then he had the interest paid'to me: on the
same day he again asked me to sign the notes at another place,
which he said was required o get the notes consolidated: these
too I signed for Nihal Singh: then he asked me to remain out-
side and that he would do all that was required : after some time
1 was called in and Muhammad Husain gave me a receint in
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English.”  The receipt here referred to was for the nine Promis-
sury uotes, and hears the signature of < Kali Charan, Treasury
Qflieer.”  In ordinary course it should take from ten to fiftcen days
to trangmit the notes to the Public Debt Office at Caleutta for can-
cellation and to gel back the consolidatod note.  Subssquent to the
12t Aagust, 187
al the Mecrut Treasury to know whether his note had arrived,

, Sumair Chand called on two or three oceasions

but on cach oceasion his inquiries were answered by Muabwmmad
Hnsain to the effect that it bad not been veceived from Calentta.

17 o

Somewhere aboub the bsginning of March, 1875, Mchammad
Husuinabsconded, aud on the 31st of that month a conzolidated note,
which had boeen received from Caleutta, for Rs. 81,200, was handed.
to the plaintiffs, but as it shounld have been Rs. 48,000, as shown
by the recciptof the 12th Aungust, 1872, suspicion was necessarily
ab once awakened and inguiry was instituted, with the following re-
sult. Two of the ning notes made over by Samair Chand to Mu-
hammad [Tusain, numbered 017849 for Rs. 12,000, and 020102 for
Rs. 5,000, had never been forwarded to Calcutta at all, but had been
misappropriated by him, he taking advantage of the blank inderse-
ment of the name of Nibal Singh by Sumair Chand to make the latter
one payable to himself, by writing above that signatuve the words
¢ Sold to Mulummad Husain *’; while, on the other, undera pretended
authority from Nihal Singh, he put “ Pay to the Agra Bank or.
order.”” - Oa the note for Rs, 12,000 the Bank made Muhammad
Husain an advance in August, 1872, of Rs. 8,000, and on that of
Rs. 5,000 in- December of R, 2,300, rotaining them as: seeurity.
With regard to the remaining seven Promissory notes, they remained
in the Treasury at. Meerut until the 19th Febroary, 1873, upon
which day they were sent to Caleutta. for cauncelment and consali-
dation, accompanied by a forwarding letter signed by Mr. Billings,
who bad returned from leave and resumed clhavge. At that time
Mubammad Husain had made the necessary formal indorsement on
these seven notes, above the nume of Nihal Singh, which amounted
to ‘an acknowledgment on the part of that persen, that he had

+“received o new note in exchange.”  When the misappropriation.
of these two notes was discovered, they were, ns has already heen
.stated, inthe hands of the Agra Bank; and thix {act coming to the
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mowledge of My, Billings, he, in his capacity of a Mayistrate of

Jie first elass, issued a most illegal aud improper search-warrant

apon the strength of which the Dauk premizes weve entered, and
he two notes were carried away by force to tue Treasury for resto-
ration 1o the plaintifiz,  The natural comsequence of this mest
wnwarrantable proceeding wag, thet she authorities of the Bank
instituted o suit against Mr. Billings for restitution of thie two nates
and damages for their Hlegal seiznre, and in the cowrse of the Hi-
gution, the Becratary of State for India, and the present plaintiife,
were brought wpon the record as defendants.  Ultimadely this
Court, upon appeal by the Bank, on the 20th Mayv, 1878, reversed
the decision of the Subordinate Judge dismissing the chim of the
Bank, and passed a decree in its favenr, the result of which was
that the two notes were restored.  These {wo notes are the subject
of the present suit, and it may be remarked that, since their veburn
to the Bank, they have Leen negotiated away, and are now in the
hauds of third parties, whose names do not appear.

The plaintiffs came into Court with their present elaim on the
17th August, 1878, and the reliefl asked in the pliint is that ¢ (he
Government may be directed to make restitution of the two notes,
or te deliver wther notes of equal value or their valuein cash,
amounting to Rs. 17,000, with intevest at four per cent. from date
of last payment, véz., the Ist July, 1872, to date of suit, amounting
inall to Rs. 21,165, This the Sabordinate Judge has deereed, aud
the defendant now appeals against that docision on two grouuds,
(i) That the plaintiffs, in the person of their agent, were guilty
of contributory negligence, (i) That a master iz not liuble in
damages for loss or injury sustained through the feandulent or dis-
honest act of his servant without the scope of his employment.

Both these points were urged ab great length on the hearing of
{his appeal by the Senior Government Pleader, and many English
and American anthorities were cited, under both “heads of argu-
ment, Dt upon a close and carefal consideration of all the fants
in the case, it appoars to me that the contention for the appellant
proceeded on a complete misconception of the real mature of the
guit, for which 1 may add the Subordinate Judge is primarily
wacnanadhls  Tnomv imbrment he was in ereor in dealine wiilytha
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question between the parties as governed by the law relating to
bailments. The nine Promissory notes were not made over to
‘the Meerut Treasury for any temporary purpose, upon the accom-
plishment of whichi they were to be returned or otherwise disposed
«f according to the divections of the bailor. On the coutrary, they
were unconditionally surrendered, when they were handed over by
Sumair Chand for cancelmani, and the effect of their delivery to
the Treasnry at Meerabis the same as if thay had been taken by the
plaintiffs to the Public Debt Otfise at Calentta and handed over
there. In those individual notes, as individual notes, they retain-
ed no interest.  Properly the plaintiffs might for their own pro-
tection have refused to give them up exeept upon receipt of the
consolidated note, and [ think they avould have been justified in
doing so ;3 but the Government has, for its own convenience and
security, established a rule that persons wishing to have old secu-
Titities cancelled and cousclilated are required, not only to deliver
up their old securities, but to give a receipt in advance for the
new one, their oply document of title being the written acknow-
ledgment of the Treasury Officer, that their securities have been
received. As a mabter of fact they have no option, and in order
to.obtain what they want, they must perforce conform to the requi-
sitions. In my opinion the réeceipt given in the present case by
Babu Kali Charan, the actiug Treasury Officer, must be regarded
as an undertalking on the part of the authorities to deliver one
consolidated note for Rs, 48,000 in due course. Consequently, I
do not think that there was any bailment of the two notes in the
defendant for the plaintiffy, but thatl thers was a contract entered
into, the effect of whieh was that the plaintiffs were entitled to
demand, and thedefendant was bounl to give, a consolidated note
of the value of Rs. 48,000, The present suit is, therefore, in reality
one for damages on account of the defendant’s refusal to discharge
his obligation, and the measure of those damages must be the
amount by which the note for Rs. 31,200'1"-;1115 shart of Rs. 48,000,
with interest. - Regarding the case in this light, it is difficult to
see in what way the two pleas in appeal are in any way an answer
o:the pliintiffs’ claim. The authority of Babu Kali Charan to

~bind the Government is unquestioned, and if he chose to contract
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his signature, und to pack them for transmission ihither. The

evidence of Mr. Billings seoms to me to establish the negligons: of

the Tronsary in the most conclusive way, and had o bailment beoo
eotablished; or wers this rightly an action of tort fov the foss of
the two notes, T {kink an overwhelming case wounld bave heon made
ot against the defendant - T am well aware that heads o depare
ments and offives . a soperior position in the public serviee are,
from pressure of busine

necessarily compelled to rely fargely

on the good [uith and hunesty of their subordinates, aud I should
never be disposed to deaw the line too tightiy in ferming an
opision as to what, undee this or that state of ciesumsiances, they
onght or ousht not to have done. Bub reasonable and jutelligent
confidence iy one thing, blind and curclass beust is another s amd
while the one way fuicly be accepted in explunation or excuse,
the other should never Lo allowed in extenuation or relief from
vesponsibility,  The clerk in u buuk handles ealhmited soveri

and bank notes daring the heurs of business, hut no employer exer-

cising the most ordinary precudbion or prudence would fuil to

have his cash and securities locked up as the close of eack day and
g0 kept until banking howrs recommenced.  To do vtherwise would
aftord unreasonable temptativns, of which were the elerk to take
adeantage, the employer should not have the benefit to escape from
the liability to third parties for any legs or damage they might
thereby sustain.

In the present case the Government had the misfortune to be
badty served. It had, as its representative in anthority, a parson
who was negligent and slipshod in the dischargs of his duties of
eontrol and supervision over a subordinate, who took advantage of
these deficiencies to perpetrate a series of misappropriations and
forgeries,  Upon all the facts the inference s irvesistible, that, bag
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for this laxity of administration in the Meerut Treasury on the
part of Babu Kali Chavan, the two notes could never have bgeu
stolen, nor the forgeries commited in respect of them, and such
bLeing the case it is impossible o avoid remarking, that it is matter
for regret the plaintifis’ alaim should ever have been contested,
mueh Tess thut o eountercharge of contributory negligence should
Lave been made against them. Were it necessary to dispose of
tlis allegation, I should have unhesitatingly come to the conclusion,
that no sufficicnt case to establish it had been made out. A
person like Sumair Chand going into a Government office can
hardly be expecied to anticipate that he will be made the vietim
of fraud and misrepresentation by the officials employed there.
On many previous occasions Sumair Chand had drawn interest on
Promissery notes for bis masters at the Meernt Treasnry through
Mulivmnad Husain, and had also made over notes to him for con-
solidation and always without misadienture. It is not by what
wa know now, bat from the siate of things that existed at the
time of the delivery of the notes, that the conduet of Sumair Chand
must be judged, and looking at it from this peint of view, I do not
find any such evidence of co-operative negligence as would dis-
entitle the plaintitly, either as bailors or parties damnified, from
vecovering damages,

But, as L have in an carvlier part of this judgment peinted out,
this suit is properly one (or breael of contract, by reasou of the
failuve of the defendant to discharge his obligation to give a con~
solidation nole to the extent of Re. 48,000, and, in oy judgment, the
pleas in appesl to this Court, and in answer Lo the pluintiffs’ claim
in the Court below, are irrelevant and afford no answer to the case
set up.  The property of the plaintiffs iu the nine notes was deter-
mined, when they were handed over and the’ reccipt wds given,
and thereapon an fmplied undertaking on the part of the defendant
to deliver an equivalent security after the lapse of a reasonable inter-
val of tine was to be nssnmed. It is elear that, to all intents and
purposes, the notes Iud been reduced into the possession of Govern-

ment, and that all vight to or control over them had been parted
with by the plaintif

. Whether they were properly taken cave
of or nob was indifferent to them, for, at any time on the presenti-
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tion of their official receipt, they were entitled to demund 2 conseli-
dation note for Rx, 48,000, Sachheing the view I entertain of the
sase, L um of epinion that this appenl should be disnissed with
costs. But the deerce must be wmended from the shape in which
the relief has heen given by the lower Court, so as io declure the
plaintiffs entitled to damnges, such domages to be the amount of
000 and Rs. 5,004, with

the two prowmissory notes for U

5

interest from Ist July, 1372, to dale of pryment,

Prarson, J.—1 eoncur generally asd substantially fu the view
taken of the ease by my honorable und learned eolleague, and in
dismissing the apper! with costs, and in wmending the decree of the
lower Ceurt iu the manner proposed by him.

Appeed dismissed.

Before Ar, Justice Oldfield und Mr. Justice Straight.
NARSINGIT DAY (Decnps-ouner) oo NARAN DAS (Jupenoy-pestor)”

soution of doergg —Lim tetion — ted XV of 1377 (Liwitaivn Act). soh. i, arts,
IR ECINE N

Held (hat the words* appeal™ wnd @ Appellate Couet™ fnoart 378 (2), seh, il of
Aot XV of 1877, include wu appeal to Hoe Majesty in Coanedl,
Held yherefore, where wn appeal bal beer preferred to der Majesty in Coun-
eil frow a decrse of . the High Court daded the 186 August, 1874, and the High
Court’s decree was affivared by an ovder of Her Mojesty tn Conneil dated the 12th
August, 1876, and an appliestion for execution of the High Courts decree was
made on the 1561 Joly, 1370, that, ander ave 1749 (32, sel. il of Aet XV of 1877, the
limitation of snch applicstion must be comsputed from the date of the order of Hee
Majesty in Council
Tas decrze of which execation was sought in this case was one
made by the High Cowrt onthe 18th Angust, 1871, on appeal
from a dscres of tho Disirict Judge of Benares. On the 98th
January, 1874, the decroe-holder applied for the exeention of the
High Court’s deeree.  On the 12th August, 18376, an appeal having
heen preferred from the decree to Her Majesty in Council, the
High Court’s decree was afiirmel.” On the 15th July, 1879, the
decres-holder made the present applivation for execution of the
High Court’s decrea. The Distriet Judge of Beoaras held that

Hiest Appead, No, 154 of 179, from an oeder of Gu B Knux, Esq, Judge
of Beuares, dated the 1ish Gewber, 1879,
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