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. D E V A  SING H  ( P la in t i f f )  e. RAM  M AJJOHAR and a n o th e r  (DEFiisuANTs)*

Hindu Law— H]llalshara— Mortgnije Itij father of jubit ancestral pro/inrti/ —Siile o f 
joint ancestral property in the execution o f a decree aijainsl father— Liahilitu o f Sou’'n 

share.

The ttndiviiled estate of a joint H indu fam ily eonsiating o l n, father aud his sons, 
wliile in the possession and m anagement of the father, was m ortgaged by binij, 
w ith the knowledge of the sons, as security for the re-paym eiit o f m oneys borrowed 
and lent for the use and benefit of the fam ily. The lender o f th ese  m oneys snied 
the father to recover them  by the sale of the fanuly estsite, and ulitaiued a deci'ce 
agidnst him dirootiiig its  sale, and sought to bring the fam ily esta te  to sa le  in  the 
('Xccutioni of this decree. Helil, in a su it by one of the sous to proteet lii.s share 
ill snch estate from  sale in the osecu tio ii o f such decree, th a t aiinh decree could not 
be vegnided as against the father only, and his share in su c li p ioperty waa n ot alnne 
faleaide in esecutiou of it , hilt sueh su it and decree m ust be regarded as against 
the father as repr(isealing the joint fam ily, and the >vhole of the fam ily estate  
was saleable in tlie execn tioa o f  such decree. Bi.i-sessur Lull Saho<> v. Lui'h- 
nn'Aiiiir Singh (1) follow ed. .Deendi/al Lall y. Jinphep Narain Singh (2) distintf-
uished

This was a suit, instituted in tlie Conrt of the Miinsif of Balia, 
zila Ghazipur, to establish the plaintiff’s proprietary right to a one 
tieveuth share of certain zaiiiindari shares of fonr viliagps called 
severally Koel, Narainpnr, Lakhmi Fab, Kharaiili, and Mahafpal, 
situated in that zila. These shares had been attached in execu­
tion of a decree against the plidnlifF’s father, the defendant Sheo 
Narain Singh, dated the 6th July, 1877, held by the defendant 
liam Manohar. The plaintiff objected to this attachment, claiming 
that a one-seventh share of the property was liis and should be ex- 
eladed from attachment and sale, buiihis objection was disallowed, 
and he accordingly brought the pre.%ent suit to establish his claittt. 
The plaintitl stated in his plaint that these zamindari shares were 
joint ancestral property in which his share according to Hindu 
law was one-seventh; the share of the remaining four sons 
of tha defendant Sheo Naraia Singh four-sevenths, the share 
of tlie wife of that defendant one-seventh, and the share of that 
defendant himself one-seventh; that each member of the family

* Seeoud A p peal, No. 793 of 1870, from a  decree o f  M aulvi Mahmud BakhsU, 
M ditiona l Siihort-Unate Judge o f ahaaipnr, dated the 22nd March, 1S79, affirming 
a  decree o f Maulvi Ivatnar-«d-diu, JSdunsif o f  Baliaj dated the i3 th  Decem ber, 137a.

(.1) L. E.. 6 Ind. Ap., iS i  ; 5 Cale. (>; I. L. K„ 3 Calc„ IfS .
L . E-, « 7 ,  V
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as a in o m b o r  of a joint and undivided Hindu family was in tlse 
possession and (3 o jo y m e n t  of the property in .suit; ,ind that the 
defendant Ram Manohar had, in exeeution of his decree of tlie 6th 
July, 1877, whieli was atjainst the defundant Sbeo Naraiu Siufjh 
«aly, the other members of the family not being parties to it, 
caused to be attached and notified for sale the whole of the family 
property as the proporty of iho defendant tiheo Baruin Singh.

The decree of tho 8th July, 1S77, had been oljtainod under tho,?e 
circnmstanees ; On tlie 17th June, 1S7-1, tlic dcFeiidant iSlitio 
Narain Sinjŷ h etccutod in favour of the defendant Ram iVlanohar 
an iiistrunjeat called a zm -i-peshg'i' lease, i\y which he transf«rrt‘d 
to him the zamindari shares before-mentioned, in considei'fitism 
of an old loan of Rs. 40-! 5-0 and a fresh loan of 11s, 50. This ins­
trument recited tlnit the e.'cecutant was “ in possession of the shares 
and by paymtmt of government revenne enjoying the- income and 
profits thereot” , and that the further advance to him of lis. 50 was 
jnade to muefc his wants.” It farther recited that the executant 
Isad put the “ lessee” into po.sses.sion of the sluirus, and then pro­
ceeded as follows :— I deolare that the said lessee shnil, vmtil the 
ptiyment of the principal mortgage-moncy, without irein̂ if oifcred 
resistance by any person, remain in' po.sses8ion of the property 
leased, and plough, settle,-collect, and cultivate the same, and ( njoy 
the income of the .shares in lieu of his sar-i-ptfihai, and pny 4 
to me the executant on aceonnt of the Government revejuie every 
year : I the executant have no claim to the mesne ]jrofits nor ha*
the mortgagee to tlie, interest : that whenever at the close of the 
month of Jaith in any year, I the executant or my heir.s pay tlie 
prim-ipid mortgiige-money, Rs. 99-Io-(i, mentioned in tha deed to 
the banker, then by taking back the inst.rumefit 1 .shall enter upon 
possession of tlie property leased”. The instrnment con<duded 
by stating that if the “ mortgagee” wfifi ejected “ in any way 
without the payment of the niortgage-nioney, he should be atiiber- 
ty to recover tho morlgage-money, with interest at four rupees per 
cent, per mensom, from the zainindsiri ?har(>.s;in suit.” On t,he 201.11 
May, 1S77, tl)G ilef'eniiiiMt liiim M:uiohar instituted a .“nil; against 
tho defendant, Sht'o Nurain feingh, in the Court of the Slunsif of 
Balia, on this iaslrument, claiming to recover lis. ayO-y-Oj prin̂
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cipal and interest, by tlio sale of the zamintlari shares, on the 
ground that on the 7th January, 1875, the defendant Sheo Naraiu 
Singh had resisted his making collections, nnd had made collections 
h’mself, whereby he, Ram Manv^hf.r, had been dispossessed. Tiie 
Mwnsif ga^e Kam I.Ianohar a dei:r.>e for the amount claimed 
a^.anso Sheo Narain Si nf f hand the hypothecated property.”

T ie  Geftndant Ram Nanohar set up the following defence to 
the piesent suit:— “ That the plaintiff, notwithstanding his know­
ledge of the transaction, had kept qniet and admitted it; under these 
circumstances his claim is improper ; that the justice of the de-- 
fendant’s claim is not denied and its nature is not open to any 
objection, therefore under Hindu law and precedents the defend­
ant’s debt is chargeable on the property advertised for sale as well 
as against the plaintiff and other sharers, and the property cannot 
be exempted: that the defendant Sheo Narain Singh, having 
borrowed the money secured by the bond for the maintenance and 
the benefit of the plaintiff and al] other members of the family, had 
.executed the document in question; that the defeiidant Sheo 
Narain Singh and all other members of the family benefited by 
the loan: that the defendant Sheo Narain Singh, having failed to 
fulfill the promise, the defendant obtained a decree; and that the 
defendant Sheo Marain Singh has caused his son to brins this suit,O O f
with a view to delay the recovery of the money due to this defen­
dant,”

The suit was not defended by the defendant Sheo Naraiu Singh, 
On the date fixed for the settlement of issues ( l l th  December, 1878,) 
the plaintiff’s vakil stated to the IMunsif that he did not require to 
examine any witnesses. The defendant’s vakil also stated on the 
same occasion that, i f  the plaintiff admitted that he had been living 
with his father, the defendant also did not require to examine 
any witnesses. The plaintiff’s vakil then admitted “  that the 
plaintiff lived as a member of a joint family in commensality, and 
that he derived benefit from the property in suit as one of the 
joint family.”  Tiie second issue fixed by the Munsif was : 
“  Whether the property in suit is actually owned and possessed by 
plaintiff or Sheo Narain Singh, defendant, and whether it is liable 
to be sold in satisfaction of the decree
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The Mimsif decided tliis issue against tlie plaintiff' and
dismissed the suit., for the reasons which will appe.ir from the 
following extract froin his jiidgraeafc;—“  The Court htis deliberate!) ^
taken into coiisideratioa the precedents cited by the parties. ** ulsr
The Privy Council ruling relied on and quoted by the pl;untit!:‘’s
pleader, DeemhjalLalLx. Juijdeep Nara'm Singh (I), is inApphcable 
to the present suit for the fullowiug reason.s : — (i) Iti that case 
the debt had been contracted by the father for his own pei'sonal 
use, and not to uioat any legal necossity, siieh as uiaiiiteuaiice of 
his family. Now the plaintift in this case has not only failed to 
prove that the defendant No. 2 had harrowed tlio money for his 
personal use, and that ho spent it for his own purposes (bis,wife and 
his sons, the plaintitx and ofchars, not participa'ing in the beuofit), 
but it also appears, on the contrary, from the statement of his 
pleader recorded in the proceeding dated the 11th December, 1878, 
that the money seouved by the bond was.enjoyed by the plaintifl’, 
his mother, and brothers, when they admittedly lived and messed 
together. Under these circimijtanaes all the [n'oporty pledged in 
the bond is liable for the dabt and t ^  plaintitf’s share cannot be 
exempted, (ii) The precedent applies to the case of a traDsfer 
made by the anee-̂ tor of an ancestral joint property without the 
consent of his oo-sh;u-ers who did not benefit by the tninsactiou.
In this case the defendant, N"o. 2 borrowed money of a banker 
while living a!id messing jointly, and spent it for the beneiit of his 
wife and sons, and when the banker demanded the money he caused 
this suit to be brought under colour o£ the Hindu law. It is im­
possible that the son should I’emain ignorant of the act of his 
father with whom he lived. The plaintiff ouglit to h.ave bronghfe 
a suit when the defendant No. 2‘ had acted beyond his power in 
borrowing the money for liis own lise on the security of the 
ancestral property. But at that tim-T the plaintiff, his brotliei-s, and 
the wife of the defendant No. 2 jointly appropriated the money 
quietly. A decree was eventually passed for that monev and the 
property having been advertised for sale the present snit has been 
instituted. There can be no doubt that the' suit has been brought 
ia collusion with the defendant No. 2 for a dishonest purpose.”

a )  I. L..R,, 3Calc., I?S,
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1830 On appeal by the plaintiff the Subordinate Judge affirmed tlie
Munsif’s decision and dismissed the appeal. The material portion 
of the Subordinate Judge’s judgment was as follows :— “̂ It appears 
from ihe proceeding dated the 11th December, 18'; 8, referred to by 
the Munsif, that the phiintiif has admitted the fact of his living 
with his father, [t is clear that the plâ ntilF and his father live 
together, and it is also clear that the plaintiff has been living in 
commonsality with his father, who is the judgment-debtor, and 
that tho debt was for the plaintiff’s support and benefit. It is also 
clear that the property contitnied all along in possession of the 
plainlift’s father, the judgnient-debtor, who hjpothecated all that 
was in his possessidu. Under tliese circumstances no part of the 
property can be, in consideration of the plaintiff's right of inheritance, 
exempted fi’om liability for the money lent for the use of the- joiH't 
family by the defendant-respondent. As the judgment-debtor was 
ill possession of the property which he had hyjiothecated in- tlie 
bond, it was not necessary to implead the pkintifT. As the plain- 
tifp was awai’8 of the defendant-respondent’s just demand, and̂  
of tlje decree, and the suit, and as he took no measures at that time 
for his protection ft'om the demand whicdi has not been paid otlp as: 
3'et, the claim of the plaintiff does not deserve any consideration. 
The precedents cited by the plaintiff cannot be applicable to a case­
in which a debt is contracted for the support and benefit of the 
children, and in which the father has possession of tiie whole pro­
perty which ho has pledged. The fact of the whole property 
being liable for the debt is apparent from the plaitit, in which fh<5 

plaintiff himself says that all the property has been hypothecated.. 
In short, with reference to the facts of the case, the MunsiCs 
decision deserves to he upheld. According to law, a son who wants 
the property of his father is bound to pay liis father’s debt, Th-e 
debt was contracted for the support of the children iiioluding the- 
plaintiff and it is a just debt. The debt being incurred in good 
1‘aith for the support of the joint family, the liquidation thereof is 
incamlent on all persons. No plea against the validity of the 
debt is worthy of consideration. It being necessary for a son to 
pay his father’s debt, and he having failed to do so, the property 
is in consequence advertised for sale by auction: the plaintiff’s 
claim must be considered improper”.

.J5Q  T H E  IN D IA N  LAW R E PO R T S. [V O L . II.



Tlie plaintiff appealed to llie I'liijh Oomt, coutendinw that liis
I'ifflit, title, and interest in tlie famiiv propertv could not lie sold in '’ ’ , _ / ' IJjtV'A Sl̂ C
tile execution of a decree against iiis father, to wliich he was not a ' j'.
party ; and tiiat the only question to be determined was whether tlia ‘ 'jilfi,'
decree as made could he executed against !iim, and it was not proper 
to go behind the decree and inquire iiito the nutnrc of the (ieht.

The Senior Govermmit Pleader (Lahi Jiiala Prasad), for the 
Eippellanfc.

Lala Lalta Prasad, for the respondent.

The jadgraeiife of the High Court (Spankie, J., and OlL‘F]EI.i>,
J,,) was delivered

Ol d f ie l d , J.— It appears that tha defendant Ram Manohar 
obtained a deoree against the defendant Sheo Naraiu Singh, the 
father of plaintiff, upon a bond executed by him, and sought 
to execute the decree against certain joint family property 
pledged in the bond, and the plaintift' has brought this suit to 
exempt liis share in the joint family property fVoni sale on the 
ground that the defendant Kam Manohar only obtained a decree 
against his father, and it is only his father’s rights that can be 
taken in execution imder such a decree. The decree was passed 
against the propertj pledged in the bond, and the finding of the 
lower appellate Court on the facts is that father and son lived 
together as members of an undivided Hindu farailyj the property 
being in the father’s possession and management  ̂ and that the 
debt was incurred for the plaintifil’s support and benefit, and the 
anoney-was lent for the use of the joint family by the defendant 
J\am Manohar, and the plaintiff wus aware of the transaction.

It is nndoubted that the whole ancestral property is liable for 
a debt contracted by a leather under sucli circuruptanceSj and there 
is no weight to be attached in the present case to the contention 
that, the decree being .against the father only, it is only his inf crest 
that can be sold, for we cannot but hold that the suit and decree 
in this case must be regarded as against the father as representing 
the joint family.

In a recent ciise before the Judicial Committee of the Privy 
Council, JJi-jsefsnr Lall Sahoo v. Liiclimesisur 8ingh (1), decided 

(1 )  L. R., 0 Ind. A r., 233; C Cdu. L . B. 177.
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IStli July,, 1879, where the question was whether certain family 
property could be held liable under deorees obtained against 
meiTibers of the j<unfc family, their Lordships appear to conaider 
that, where the family is joint, there may be a presumption that the 
party sned is sued as a representative of the family, and they held 
that, when the decrees are substantially decrees ia respect of a joint 
fiiinilv aud against the represeutatires of-the family, they may be 
properly executed against the joint family property. 8nch appears 
to be the case iu t!ie suit iu which this appeal has been made. 
Much stress has been laid by the phiintiti-appellaat’s counsel on 
the case of Deenclyal Lall v. Jiigdeop Narain Singh (1). In 
that case it was held that the anction-purchaser, who was also the 
decree-bolder, “ could not acquire more than the right, title, and 
interest of the judgineut-debtor ; and if he had sought to go further, 
and to eaforoe his debt against the wholo property, and the^eo- 
sharers who were not parties to the bond, he ought to have framed , 
liis suit accordiogly, and have made those co-sharers parties to it| 
by the proceedings w'hich he took he could not get more than that 
was seized and sold in execution, viz., the right, title, and interest 
of the father.”

But our view of the ease before us, which proceeds on the repre­
sentative character of the judgment-debtor as representing the 
family, cannot be said to be in conflict with the principle laid dowa 
in the above case.

We affirm the decree of the lower appellate Oonrt and dismiss 
this appeal with costs.

Appeal dismissed.

B e fo r e  M r ,  J m i i c e  P e a rs o n  a n d  M r .  J u s t ic e  O U f ie ld .

SH AN K AR  DIAL (Decbee-holdee) v . AM IB  H A ID A B  asd others (J0DGMBsri-
DEBTOES.)’*"

O b je c iio u  to  a ita c h n e n t  o f  a i la c h c d  p r o p i r b j  by ju d g m e n t - d e l lo r - - O r d e r  a q a in u t  

d e c re e -h o ld e r - - I3 e c r e e -h o ld e r ’s re m e d y — A p p e a l— S u i t  tn e s ta b lis h  r ig h t — A c t  X  o f  

1S77 ( C i v i l  I 'r o c e d u re  C o d e ) ,  ss. 2 7 8 , 27&, 280, 281, 282, 283.

Att objection, was made to the attachment o f certain properly in tiie exeeu. 
tion o f a decree, by the judgment-debtor, on the gronnd that sucli property was

' ( 1 )  I .  L .  L .,  3 C a lc ., 198.

^ *  T i r s t  A p p t a l  N  U  o f  1879, fr o m  a n  o rd e r  o f  M a n lv i  A b d u l  M a j id  K lin n  
S u b o t d in a t e  J a d g e  o t  ( jh a z ip u r ,  d a te d  the  18tli Ju ly , 1879.


