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1880 Zefore Hr. Justice Spankie and Mr. Justice Oldfie’d,
Bruury 1.

DEVA SINGH (Pramvrirr) v BAM MANOHAR anp avornes (DErENpawts)®

Hindu Law—Mitahshara—Mortgege by father of juint ancestral property —8ule of

Joiné ancestral property in the cxecution of a decree against futher— Liability of Son’s
shara.

The andivided estate of a juint Windu family consisting of a father and his sons,

wlhiile in the possession and mavagement of the f

ather, was mortgaged by him,
with the knowledge of the sons, as seenvity for the re-payment of moneys Lorrowed
and lent for ihe nse and benefit of the family. The Jender of these moneys sued
the futher to recover them by the sale of the fumily estute, and obtuined o decree
against him dirceting its sale, and sought to hring the family estate to-sale in the
execution of this decree.  Feld, in o sult by eue of the sous to proteet his share
in such estate from sule in the exeention of such deeree, that such deeree conld not
e regnoded s against the father oily, wnd his share insueh property was not alime
suleable in esce

ution of it, but sueh suit and deeree must be regarded as against
the father as represcnting the joint family, and the whole of the family estale

was saleable In the execution of sach decree. Bissessur Lall Sahoo v. Luch-

messur Sivgh (1) followed. Deendyal Lell v, Jugdeep Narain Siuwgh (2) disting-
uished

Tris was a suit, instituted in the Conrt of the Munsit of Balia,
zila Ghazipur, to establish the plaintilf’s proprietary right to a one
seventh share of certain zarmindari shaves of four villages called
severally Koel, Narainpur, Lakhmi Pab, Eharauli, and Mahatpal,
sitanted in that zila, These shares had been attached in execu-
tion of a decres against the plaintilf’s father, the defendant Sheo
Narain Singh, dated the 6ih July, 1877, held by the defendant
Ram Manohar. The plaintiff objected to this attachinent, claiming
that a one-seventh share of the praperty was his and shonld be ex-
claded from attachment aud sale, but his objection was disallowed,
and he accordingly brought the present suit to establish his elaim.
The plaintift stated in his plaint that these zamindari shares were
jolnt ancestral property in which his share according to Hinda
law was one-seventh; the share of the remaining four sons
of the .defendant Sheo Narain Singh fourseveuths, the share
of the wife of that defendant one-seventh, and the shave of that
deféendant himself one-seventh; that each member of the family

*. Second Appeal, No, 793 of 1879, from o decree of Maulvi Mamud Bakhsh,
Additional Subordinate Judge of whazipur, dated the 220d March, 1879, affirming
& dgeree of Maylvi Kamar-ud-din, Mansif of Balia, duted the 18th December, 1874,
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as a member of a joint and - undivided Hindu fumily was in the
possession and enjoyment of the property in suit; and that the
defendant Ram Manohar had, in execution of his decree of the 8th
July, 1877, which was against the defendant Sheo Narain Singh
ealy, the other members of the family nol Leing parties to it,
eaused to be attached and notified for sale the whole of the family
praperty as tha property of the defendant Sheo Nuruin Singh.

The decree of the Sth Jaly, 1877, hald been obiained under these
eircumstances :  On the 17th Juue, 1874, the defendant Sheo
Narain Singh exceuted in favour of the defendant Ram 8anchar
an iustrument called a ** 2w -t-pesho” leuse, by which he transferved
to him the zamindari shuves before-mentioned, in cousideration
of un old lonn of Rs. 44-15-0 and a fresh loan of Rs. 50, Thisins-
trument recited that the executant wus ““in possession of the shares
and by payment of governmeunt revenue enjoying the income and
profits thereol”, and thai the further advance to him of Rs, 50t was
made ¢ to meet his wants.” It further recited that the esecutant
had put the “lesses”™ into possession of the shares, and then pro-
ceeded as llows :—% 1 deelave that the sald lessee shall, until the
payment of the prineipal mortgnge-money, without being olfered
resistance by any person, remain in possession of the property
leased, and plongh, settle; collect, und cultivate the same, and enjoy

* the income of the shares in Hew of his sar-i~peshgi, nud pay Tts. 4
to me the exceutant on account of the Guvernment revenue every
year: I'the executant have no elaim to the mesne profits ner has

the mortgagee to the intercst : that whenever at the close of the

month of Jaith in any venr, I the exeeutant or my heirs pay the
principal mortgage-money, Rz 689-15.0, mentioned in ths deed . to
the banker, then by taking back the instrament I shall anter upon
possession of the property leased”. The instrnment concludedt
by stating that if the “mortgagee” was ejected *“in any way
without the payment of the mortgnge-morey, he should be at liber-
‘ty to recover the mortgage-money, with interest at fonr rupees per
cent. per mensem, from the zamindari sharesin snit.”  On the 26th
May; 1877, the defendant Rum Manohar instituted 2 suit against
the defendant, Sheo Narain 8ingl, in the ‘Court of the Muusif of
Balia, on this instrument, claiming to recover Rs. 239-9-0, prins
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cipal and interest, by the sale of the zamindari shares, on the
ground that on the 7th January, 1875, the defendant Sheo Narain
Singh had resisted his making collections, nnd had made collections
bimself, whereby he, Ram Munohear, had been dispossessed. The
Munsif gavo Ram llanohar a decrre for the amount claimed
a;,.«insy Sheo Narain Singh ¢ and the hypothecated property.”
Tic cefendant Rum Manobar set up the following defence to
the present snit:—*“That the plaintiff, notwithstanding his know-
ledge of the transaction, had kept quiet and admitted it; under these
circumstances lis claim is improper ; that the justice of the de-
fendant’s claim is not denied and its nature is not open to any
objection, therefore under Hindu law and precedents the defend-
ant’s debt is chargeable on the property advertised for sale as well
as against the plaintiff and other sharors, and the property cannat
be exempted: that the defendant Sheo Narain Singh, kaving
borrowed the money secured by the bond for the maintenance and
ihe benefit of the plaintiff and all other members of the family, had

.exccuted the document in question; that the defendant Shea

Narain Singh and all other members of the family benefited by
the loan: that the defendant Sheo Narata Singh, having fuiled to
fulfill the promise, the defendant obtained a dectee; and that the
defendant Sheo Murain Singh has caused his son to bring this suit,
with a view to deluy the recovery of the money due to this deten-
dani,”

The suit was not defended by the defendant Sheo Narnin Singh.
On the date fixed for the settlement of issues (11th December, 1878,)
the plaintiff’s vakil stated to the Munsif that he did not require ta
examine any witnesses. The defendant’s vakil also stated on the
same occasion that, if the plaintiff adinitted that he had been living
with his father, the defendant also did not require to examine
4ny witnesses. The plaintiff’s vakil then admitted *that the
plaintiff lived as a member of a joint family in commensality, and
that he derived benefit from the property in suit as one of the
joint family.” The second issue fixed by the Munsif was:
*“ Whether the property in suit is actuully awned and possessed by
plaintiff or Sheo Narain Singh, defendant, and whether it is liable
te ke sold in satisfaction of the decree ¢
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The DMunsif decided this Issue against the plaintiff and
dismissed the sait, for the reasons which will appear from the
following extract from his judgment :— The Court has delibevately
taken into consideration the precedents cited by the parties,
The Privy Council raling relied on and guoted by the plaintiff’s
pleader, Deendyal Lall v. Jugdeep Narain Singh (1), is inapplicable
to the present suit for the fullowing reasons :—(i) In that case
the debt had been contracted by the father for his own personal
use, and not o meet any legal necsssity, such as maintenance of
his family, Now the plaintift in this case has not only failed to
prove that the defendant No. 2 had borrowed the money for his
personal use, and that hio spent it for his own parposes (his wife aud
his sons, the plaintifi and others, not participating in the beuefity,
but 1t also appears, on tha contrary, from the statement of his
pleader recorded in the praceeding dated the 11th December, 1878,
that the money secured by the bond was enjoyed by the plaintiff,
his mother, anl brothers, when they admigtedly lived and messed
together.  Under these cireumstanzes all the property pledged in
the bond is liable for the dabt anl the plain@ifl’s share cannot be
exempted. (i) The precedent applies to the case of a transfer
made by the anesstor of an ancestral joint property without the
consent of his co-sharers who did not benefit by the transaciion.
In this ease the defendant No, 2 borrowed monsy of a banker
while living and messing jointly, aud spcnt it for the bensfit of his
wife und sons, and when the banker demanded the money he cansed
this suii to be brought under colour of the Hindu law. It isim-
possible that the son should remain iguorant of the act of his
father with whom he lived. The plaintiff ought to have brought
s snit when the defendant No. 2 had acted beyond his power in
borrowing the wnoney for kis own use on tho security of the
ancestral property.  But at that tima the plaintiff, his brothers, and
the wife of the defendant No. 2 jointly approprinted the noney.
quietly. A decree was eventually passed for. that money ‘and  the
property having been adverlised for sale the present sait bas ‘been
instituted. There can be no doubt that the suit has been brought
in collusion with the defendunt No. 2 for a dishonest purpose,”

) T L. R, § Cale, 108,
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Un appeal by the plaintiff the Subordinate Judge aflirmed the
Muusif’s decision and dismissed the appeal. The material portion
of the Subordinate Judge’s judgment was as follows :—“It appears
from ilie proceeding dated the 11th December, 1878, referred to by
the Munsif, that the plaintiff has admitted the fact of bis living
with his father. [t is clear that the pla(i\ntiff and his father live
together, and it is also clear that the plaintiff has been living in
commensality with his father, who is the jndgment-debtor, and
that the debt was for the plaintiff’s sapport and benefit. It is also
clear thatthe property continned all along in possession of the
plaintift’s father, the judgment-debtor, who bypothecated all that
was in his possession.  Under these eircumstances no part of the
property canbe, in consideration of the plaintifl’s right of inheritance,
exempted (vom liability for the money lent for the use of the joint
family by the defendant-respondent.  As the judgment-debter was
in possession of the property which he had hypothecated in the
bond, it was not necessary to implead the plaintiff, As the plain-
tiff was aware of the defendant-respondent’s just demand, and
of the decree, and the suit, and as he took no measures at that time
for Iiis protection from the demand which has not been paid off as
vet, the claim of the plaintiff does not deserve any consideration.
The precedents cited by the plaintiff cannot be applicable to a case
in whicli a dabt is contracted for the support and benefit of the
childven, and in which the father has possession of the whole pro-
perty which he has pledged. The fact of the whele property
being lable for the debt is apparent from the plaint, in which (he
plaintiff himself says that all the proparty has been hypothecated.
In short, with reference to the facts of the case, the Munsil’s
decision deserves to be upheld.  According to law, a son who wants
the property of his father is bound to pay his father’s debt. The
debt was contracted for the support of the children including the
plaintiff and it is a just debf. The debt being inenrred in good
fuith for the support of the joint family, the liquidation thereof is
inenmbent on all. persons. No plea against the validity of the
debit is worthy of consideration. It being necessary for a son to
puy bis father’s debt, and he having failed to do =0, the preperty
isin congequence advertised for sale vby. auction; the plaintiff’s
claim wust be considered improper”.
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The plaintitf appealed to the High Court, centending that Lis
right, title, and interest in the fumily property eould nothe sold in
the execution of a decree against his futher, to which he wus not a
party ; and that the only qﬁectiun to be determined was whether ths
deeree as'made could be exeented against him, and it was nat proper
to go Lehind the deerce and inguire futo the nature of the debt.

The Senior Gorernment Pleader (Lila Juale Presud), for the
appellant,

Lala Lalte Frasad, for the respondent.

The jndgmeant of the High Court (Sraxkig, J., and Oreriem,
J.,) was delivered by

OrorieLp, J.—It appears that the defendant Ram Manobar

obtained a deeree agsinst the defendant Sheo Narain Siugh, the
Mlxel of plaintiff, upon a bond executed b) him, and sought
1o ‘execute the decree against certain ]omt family properiy
pledged in the bond, and the plaintiff has bronght this suit to
exempt his share in the joint family property from sale on the
ground that the defendant Ram Manchar only obtained a decree
against his father, and it is ouly his father's rights that can be
taken in execution under such a decree. The decree was passed
against the property pledged in the bond, and the finding of the
lower appellate Court on ihe facts is that father and son lived
together as members of an undivided Hindu family, the property
being in the father’s possession and management, and that the
debt was incurred for the plaintiff’s support and benefit, and the
money was lent for the use of the joint family by the defendant
Ram Manohar, and the plaintiff was aware of the transaction.

It is undoubted that the whole ancestral property is liable for
a debt contracted by a father under such circumstances, and there
is no weight to be attached in'the present case-to the contention
that, the decree being against the father only, it is only his interest
that can ba sold, for we cannob but hold - that the suit and decreo
in this case must be regarded as against the father as representing
the joint family.

In a recent case before the Judicial Committee of the Piivy

. Council, Bissessur Lall Sahoo v. Luchmessur Singh (1), decided
(1) L R, 0 Ind. Ap., 233; 5 Cale, T R, 477.
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15th July, 1879, whers the quéstion was whether certain family
property coull be held liable under decreos obtained against
members of the joint family, their Lordships appear to eonsider
that, wheve the family s joint, there may be a presumption that the
party sued is sued a3 a representative of the fumily, and they held
that, when the decrees ave snbstantially decreesin respect of a joint
family and against the representatives of-the family, they may be
prop(;rly executed against the joint family property. Such appears
tobe the cuse in the suib in which this appeal has been wade.
Bluch stress has been laid by the plaintiff-appellant’s counsel on
the case of Deendyal Lall v. Jugdeep Novain Singh (1). In
that ease it was held that the anction-purchaser, who was also the
decree-holder, “counld not acquire more than the right, title, and
interest of the judgment-debtor ; and if he had sought to go further,
and to enforee his debt against the wholo property, and the co-
sharers who were not parties to the bond, he vught to have framed
his suit accordingly, and have made those co-sharers parties to it;
by the proceedings which be took he coald not get more than that
was seized and sold in execution, viz., the right, title, and interest
of the father.”

But our view of the case before us, which proceeds on the repre-
sentative character of the judgment-debtor as representing the

family, cannot be said to bein confliet with the principle laid down
in the above care.

We affirm the decree of the lower appellate Court and dismiss
this appeal with costs.
Appeal dismissed.

Before Mr. Justice Pearson and Mr. Justice Oldfield,

SHANKAR BIAL (DEcrER-noLpER) v. AMIB HAIDAR AND 0TRERS (JUDGMENT:

DEBTORS. ) * )

Objection to attachment of atlached property by judgmeni-debtor—Order against

decree-holder-—Decree-holder’s yemedy—Appeal—Suil o estadlish right—Aet X of
1877 { Civil Procedure Code), ss. 278, 279, 280, 281, 282, 283,

An objection was made to the attachment of certain property in the exeen-

tion of a decvee, by the judgment-debtor, on the ground that such property was

S (1) L L. L, 3 Cale, 198.

* First Appeal, No. 145 of 1879, from an order of Maulvi Abdul Majid X
Subordinute Judgé of Ghazipur, dat’ed the 18th July, 1874, Mefid Ko,



