
defendant be made to the Collector under letter (c), s. 95, and s. 30, 
Act X V III of 1813, for the same reason. It is not a claim to 
reoovor a rent-free grant as being one of tliose declared by tlie 
Regulation to be nnll and void, iior is it a claim to assess the 
rent on the land.

VOL. II.] A LL A H A B A D  SERIES.
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The plaintiff wishes the defendant to give ap the land or paj 
rent. The defendant repudiates the plaintiff’s superior title, and 
claims that he has acquired a proprietary right in the plot which 
has been in the possession of himself and his family for two 
hundred years. Clearly there is a dispute between the parties 
which it is the special duty of the Civil Courts to determine. The 
plaintiiF now regards the defendant, who is no longer watchman, 
as a trespasser; the latter asserts his full proprietary right ia the 
plot. The Oonrts below are bound to determine the party to 
whom the right belongs and to decide the case on all its merits.

I would therefore decree the appeal, reverse the decision of the 
lower appellate Court, and remand the case for trial on the merits 
by that Court, should it find materials on the record to enable it 
to do so ; but if it should appear that the first Court has excluded 
evidence of fact essential to the determination of the rights of 
the parties, the lower appellate Court is at liberty to reverse the 
decree of the first Court. Costs to abide the result of a new trial.

S t e a ig h t , J.— I concur fully in the above judgment of my 
honorable colleague.

Cause rernari.ded

Before Mr. JuHtcs Spankie and M r Justice Straight,

MA.EEUNDI D IA L  ( P l a i s t i f p )  lu K A M B & S A N  E A I  a n o t s e e  Ma.nhlt
(D B lT E S D A IfS 'S ).*

Sah of ;^roprittary rights in  a Mahdl—RigM o f oasu^aney—Ex-proprietar^ tenant-^
A c t  X  V I I I  o f  1873 ( .V .-  W. P . Rani A c t ),  ss. 7, 9.

T h e  r ig h t  o t  o c c u p a n c y  w h ich  a  person  lo sin g  o r  p a r t in g  w i t ^ l i i s  p ro p r ie ­

t a r y  r ig h ts  ia  a  raahal aeq^uires, u n d e r  s . 7 o f  A c t  X T I I I  o f  1873, in  th e  

innii h e ld  b y  h im  as s ir  in su ch  in a h il  a t  th e  d a te  o f  s u c h  lo ss o r  parting;, is  s  sa le -  

a h le  ia te re s t .

* S coo n d  A ppeaS, No, 997 o f  1S79, fro m  a  d e cree  o f  M a tilv i M u h a n im a a B & k h sh . 
A d d itio n a l S u b o rd in a te  J u d g e  o f  G h azijm r, d a ted  th e  22nd M ay, 187£>, m o d ify iu jra  
d e cre e  o f  M a u lv i M ir  B a d sh ah , M u n sif o f  S a id p u r, d a te d  th e  17tU P c b ru a ry , 187$,
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J8S0 IJeld, Tviiero such a  r igh t was sold by private sa le, th a t i t  was tran sferable,
—— — " s. 0 of A ct X V II[  o f 1873 notw ith standing. Umrao Segavi r .  The hand

4BK 0SD I Mortgage Bank o f India  (1) fo l lo w e d .
DiAIi

». A  deed exeoutcd by a v illage proprietor puTporting to  transfer M s sliare ia
the v illage including his sir-land and ex-p rop iietary  r igh t d iv ests  such  proprietor
of the ex-proprietary righ t conferred by s. 7 o f  A ct X V I II  o f 1873.

T h e  plaintiff claimed nineteen bighas, two biswas, of land, 
under a deed of sale dated tlie 9th. April, 1878. At tlie time of 
tlio sale this land was lield by the defendants as sii’-Iand. The deed 
of sale purported to transfer the share of the defendants in a cer­
tain mabal including their ‘^sir-land” and their ex-proprietary
rights.” The plaintiff alleged that the defendants were holding the 
land as trespa-ssers. The defendants set up as a defence to the suit 
that they held the land under a right of occupancy in virtue of the 
provisions of Act X V III of 1873; that they’ did not acquire such 
right until after the date of the sale to tbe plaintiff, and therefore 
sncli right did not pass under that sale 5 that, under s. 9- of Act 
X V III of 1873, snch right ■\'?as not transferable | and that the 
suit was not cogni/.ablo by the Civil Courts. The Court of first 
instance allowod thoir contention, and. holding that the suit ’vas 
not cognizable by the Ciyil: Courts, returned the plaint to the 
plaintiff to be presontod in a Court of Revenue. On appeal b\' 
the plaintiff the lower appellate Court held that the suit was 
cognizable by the Civil Courts, but dismissed it on the ground 
that the defendants held the land as occupanoy-tenants and not 
as trespassers, and could not be dispossessed, holding that, inas­
much as the defendants only acquired the right of occupancy under 
5 . 7 of Act X V n i of 1873 after the date of the sale of their 
share, that right did not pass under that sale to the'plaintiff, and 
further that that right, under s. 9 of that Act, was not transfer­
able.

The plaintift appealed to the High Court, contending that the 
defendants ̂ 'cro competent to transfer their occupanoy-rights as 
ex-proprietary tenants, and having transferred such rights to her, 
shs was entitled to the possession of the land in suit.

Monshi Runum an Prasad, for the appellant.

(1> I. U  U.. g A ll. 451.



The Senioj' Government PUsder (Lala Jiicilu Pra^arl); for tho 
respondents.

The following jad gm eiits w ere delirered by the Coart:

Spaneib, J.—The defendant., as iambardar, sold bis share 
incladitig the ‘^sir” and “ ex-proprietary rights” to the plaintiff. 
Thfj lower appellate Oo\irt holds that he coxxM not dispose of the 
es-proprietary right, as it had not aceriied until the defendant had 
transferred hi§ share ia the estate to the plaiotifE

The wording of s. 7, Act X Y III of 1873, is to the following 
eifect, that every persoa who, may hereafter lose or part with hia 
proprietary rigljts in any mahal shall have a right of occupaacy in 
the land held by him aa sir ia such mahal at the date of such loss or 
parting, at a rent which shall he four annas in the rupee less than 
the prevailing rate payable by tenants at will for iaiirl of simiiar 
advantages.” The second paragraph goes oa to say that “persons 
having such rights of occupancy shall be called es-proprietury 
tenants and shall have all the rights of oecupancy-tenants.”

It is true that the geaeml rule is that the snhjeet of Bale 
must beloBg to the vendor and that he can sell no more than 
the interest which he legally possesses. But it appears to me that 
s. 7 of the Act recognizes from the date of its passing that a 
proprietor has a right of oconpancy in land held by him as ‘"sir/’ 
®nd reserves it to Hm, if he pleases, upon the terms provided by the 
section. The vendor was at liberty to vsell Ms sir-land, and I do not 
think that s 7 debars him from selling the interest reserved to him 
by the Act, namely, the right to occupy the land at a faTOtirable 
rate of rent. This seeras to me to be an interest created from thcj 
date of the passing of Act X V IIto f 1873, and an expectancy which 
lie might dispose of along v/ith the sir and his proprietnrj stiare*. 
It also seems to ms that it is erroneous to refer to the right as that 
of an “ ex-proprietary tenant.” Persons wlio have auclt rights of 
occnpanoy as those described in s. ? shall be, the Act says, calUd 
cx-proprietary tenants and shall have all the rights of oceapauey 
tenants. They are so called to diKtingnish thorn from tho oocu- 
pancy-tenants described in s. 8. Vv hat s, 7 rocogî iz.eg is a right

105 ' ' "

VOL. IL] . ALLAHABAD _SERIfia 737

JS80

MABKOSnl
Dfs.1.

11M.



738 THE INDIAN LAW IIKPORTS', I'voL. ir.

VIabkundi
D ia l

Iambaean
K a i .

of occTi'panpy that has always perhaps been inherent in the pro­
prietor of a share, a right to oectipy a portion of the lands as 
his sir, either for his own cultivation, or to stiblet them to others. 
Whether this be so or not, that he has a recognized interest in the 
right to occupy the land held by him as sir, in the event of his 
losing or parting with his proprietary rights in the malwl, would 
appear to be quite clear. How far the second paragraph of s. 9 o f 
the Rent Act would invalidate such a sale of the occupancy--right, 
as being contrary to law and policy, is another matter, which might 
have required fuller consideration. But I feel myself bound by the- 
ruling of the Full Bench in Umrao Begam v. The Land Mortgage 
Bank o f India (1), from which, howev er, I  dissented. I  am o f 
opinion that the appeal should be decreed and that the ease shouU 
go back to the lower appellate Court to be tried on the merits.

S t r a i g h t , J.—I have had some doubt as to the proper con­
struction to be put upon s. 7 of the Rent Act, but after very care­
ful consideration, I  agree with the view of Mr. Justice Spankie as 
stated in his judgment. I may add, that like him I feel bound by 
the decision of the Full Bench (1) referred to, though were the 
matter still an open one, I  should hold the prohibition of s. 9 of the 
Rent Act to apply strictly.

Cause remanded.

1880 
February 2.

B e fo re  M r .  J u s tic e  P ea rson  a n d  M r .  J u s t ic e  S tra ig h t,

N A .R A IN 1  K U A R  (D e fen d a n t) o. D U R J A N K U A R  an d  o th ee s  (P la in t i f f s ) *

N A R A I N I  K U A R  (UEFBNDANr) v. P I A R E y  L A L  and othbbs (P la in t i f f s ) *

A d d it io n  o f  p a r t ie s  — A ^ t  X  o f  1877 { C i v i l  P ro ced u re  C od e ), s. 32.

H e ld , read ing  ss. 28, 29, an d  32 o f  A c t  X  o f  1877 together, that, w h e re  an  

app lication  is m ade under b. 32 fo r  the addition  o f  a  person  w hether as plaintiiE  

o r  de fendan t, snch person should , as  a  gene ra l rule, be added, o n ly  w he re  there  

a re  questions directly  a r is in g  ou t o f an d  incidental to the o rig in a l cause o f  action , 

in  w h ich  such  person  has an  iden tity  o r  com m unity  o f interest w ith  the o rig in a l 

p la in tiff or de fendant.

(1 )  1. L .  l i . ,2  A l l . ,  451.

• First A ppea ls , N o s. 101 and  102 Of 1879, from  orders of M au lv i A b d u l Q ayum  
K han , Subordinate Judge  o f Dareilly, dated the 4th Ju ly , 1879.


