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over to Udai Ram in order that she miglif become his brother’s 
wife, the accused receiving a gratification for her trouble. The 
facts do not, therefore, appear to me to constitute an offence under 
s. 370.

S t b a i g h T ,  J.— Upon the facts as disclosed in the judgment 
of the Sessions Judge, I  am of opinion that the conviction of 
Ram Knar under s. 370 of the Penal Code cannot be sustained. 
There is no sufficient evidence that the girl Deoki was “ sold or dis­
posed of”  to the brother of Udai Ram for the purpose of her being 
dealt with as a slave, or, in other words, that a right of property in 
and over her should be asserted by her purchaser in employing 
her in menial and enforced services against her will and by 
restraining her liberty. On the contrary, the proof appears to be, 
that the Rs. 4 and the buffalo were given by Udai Ram’s brother 
under the belief that Deoki was a J d t ,  and his admitted object and 
intention in reference to her was marriage. Moreover, the moment 
it was discovered she was a Gararia, Udai Ram started to take her 
back to Ram Kuar and was only prevented from doing so by his 
arrest. Under all the circumstances, I  think that the decision of 
the Sessions Judge should be set aside.
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B e fo re  M r .  J u s t ic e  S p a n h ie  a n d  M r .  J u s t ic e  S tra ig h t.

P 0 R A N  M A L  AND  OTHERS ( P l a i n t i f f s )  v . P A D M A  ( D e f e n d a n t ) . *

B e n t -fre e  g r a n t— J u r is d ic t io n — A c t  X V I I I  o f  1873 (iV .-W ', P .  R e n t A c t ) ,  ss. 30,95- 

( c ) — A c t  X I X  o f  1873 (iV .-^F . P .  L a n d  R evenu e  A c t ),  ss. 79, 241 ( b )

T h e  p la in tiffs  in this suit, zam indars o f a  ce rta in  v illa g e , sued fo r  the posses­

sion o f  ce rta in  land  in  such  village^ a lleg in g  that it  had been  assigned to a  p red e ­

cessor o f  the defendan t to ho ld  so lo n g  as he and  his successors continxied to 

p e rfo rm  the duties o f v illa ge -w a tcbm an , and the d e fen d an t had  ceased to p e rfo rm  

those duties, and  w as h o ld in g  as a  trespasse r. T h e  de fen dan t set up  as a  d e fen ce  

to the suit tha t b e  and  his pxedecessors had he ld  the land  ren t-fre e  fo r  tw o  hun ­

d red  y ears , and  that he  he ld  it as a  p rop rie to r . H e ld  that such  assignm ent w as  not  

a  g ran t  w ith in  the m eaning o f  R egu la tion  X I X  o f  1793, and the plaiutifEs’ c la im  was

Second A p p e a l, N o . 1029 o f 1879, fro m  a decree o f M a u lv i M aqsu d  A l i  K h a n ,  
Su bord in a te  J u dge  o f  A g r a ,  dated the  6 ih  June, 1879, affirm ing a  decree o f M a u lv i  
M u n ir-u d -d in , M u n s il o f  J a le sa r , d a ted  the 28th M a rch , 1879.



n ot one to  rcsnrae snoli a gran!: or to  assess rent on tlio  land, o f  w liicli a E eveiiue ISSO
Court could takR cognizance und er sa. 30 a»)d 05 (e ) oi A ct S V I I I  o f  1873 or
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ss, 79 and 241 (A) o f A ct X I S  o f 1873, l)Ut one which w as cognizable by tlie  Civil P obak M i

Pawa.

T his was a suit for the possession of five bighasj nine biswas, of 
land situate in Thoke Sunclar Lai, mauza Chedermij pargana Firoz- 
abad, Agra district The plaiutifFs, who were zamindars of the 
village, claimed sucli land on the ground that it had been granted, 
to a predecessor of the defendant in consideration of his services as 
‘̂ balahar^ ov village-watcliman, and the defendant had ceased to 

perform those serviees. The defendant sot up as a defence to the 
suit that he and his predecessors had held the land rent-free for 
two hundred years, that he held the land as a proprietor, and that 
the suit was not cognizable by the Civil Courts. The Mansif and 
the Subordinate Judge concurred in holding that the suit was not 

cognizable by the Civil Courts, the matter in dispute being la 
their opinion the resumption of a rent-free grant of land, and one 

therefore on which an application might have been made to a Ecve- 
nue Court, under s. 30 of Act X V III of 1873, or s. 79 of Aet X IX  
of 1873.

On appeal by the phiintitT to the High Court it was contended 
that the claim was not one for the resumption of a reat-froe grant 
of land, within the meaning of those sections, but one for the 
possession of land wbiuh had been given to the defendant for the 
performance of services which he had ceased to perform, and the 
suit was consequently cognizable by the Civil Courts.

Munshi Haiiuman Prasad^ for the appellants,

Maulvi Oheidul Rahnan^ for the respondeat.

The following judgments were delivered by the Court;

Spakkkk, J.—I ha-vo considered the appellants'' plea and have 
come to the conclusion that the finding of the Courts helow, that 
the suit is not cognizable in the Civil Courts, is incorrect. The 
grants referred to in s. 30, Act X V III of 1873, and ia s. 79, Act 
X IX  of 1873, are those set forth in the preamble of Regulation 
X IX  of 1793̂  and in tlisj first section thereof. That aoctioa robitcs



1880 that, by the ancient law of the country, the ruling power is enti-- 
^  tied to a certain proportion of the produce of every bigha of land 

JSAK M a i, j j j  m o n e y  or kind, according to local custom), nnless
P ad m a . ij. i t s  right thereto fora term or in perpetuity, or limits

the public demand npon the whole of the lands belonging to an 
individual, leaving him to appropriate to his own use the difference 
between the value of such proportion of the produce and the sum 
payable to the public, vfhile he continues to discharge the latter. 
As a necessary consequence of this law, if a zamindar made a grant 
of any part of his lands to be held exempt from payment of reve­
nue, it was considered void, from being au alienation of the dues of 
Government without its sanction. There the grants referred to are 
those made by the zamindar. Badshahi or royal grants are excepted 
in the preamble. The grant referred to is a permanent alienation of 
revenue, or, as Acts X V III and XIX, in ss. 30 and 79 respectively, 
term it, rent. The first section of Regulation X IX  of 1793 
further indicates the nature of the grants as having been made 
under the pretext that the produce of the lands was to be applied 
to religious or charitable purposes. Of these grants some were 
applied to the purposes for which they were professed to have been 
made, but, in, general, they were given for the personal advantage of 
the grantee, or with a view to the clandestine appropriation of the 
produce to the use of the grantor, or sold to supply hii3  private 
exigcncipH. All such grants since the 1st December, 1790, and in 
future, were declared null and void by s, 10 of the Regulation.

What the plaintiff desires in this case is fu 11 possession of a 
plot of land which he saya has hitherto been held without payment 
of rent by defendant, the village “ balahar’* or Avatchman. He 
was allo%ved to occupy the land for his support, and in point o f  fact 
whatever he derived from the land constituted his wages. But 
there was no permanent grant of the land to him or his predecessors. 
He would continue to occupy it as long as lie continued to give 
his services as watcliman. Obviously such an assignment is not 
a grant within the meaning of Regulation X IX  of 1793, and the 
present claim is not one to resume such a grant or to assess the rent 
o n  the land. The settlement officer therefore very properly refused 

a a ie t t a m  tJus claim. Nor could an application to  dispossess the
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defendant be made to the Collector under letter (c), s. 95, and s. 30, 
Act X V III of 1813, for the same reason. It is not a claim to 
reoovor a rent-free grant as being one of tliose declared by tlie 
Regulation to be nnll and void, iior is it a claim to assess the 
rent on the land.
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The plaintiff wishes the defendant to give ap the land or paj 
rent. The defendant repudiates the plaintiff’s superior title, and 
claims that he has acquired a proprietary right in the plot which 
has been in the possession of himself and his family for two 
hundred years. Clearly there is a dispute between the parties 
which it is the special duty of the Civil Courts to determine. The 
plaintiiF now regards the defendant, who is no longer watchman, 
as a trespasser; the latter asserts his full proprietary right ia the 
plot. The Oonrts below are bound to determine the party to 
whom the right belongs and to decide the case on all its merits.

I would therefore decree the appeal, reverse the decision of the 
lower appellate Court, and remand the case for trial on the merits 
by that Court, should it find materials on the record to enable it 
to do so ; but if it should appear that the first Court has excluded 
evidence of fact essential to the determination of the rights of 
the parties, the lower appellate Court is at liberty to reverse the 
decree of the first Court. Costs to abide the result of a new trial.

S t e a ig h t , J.— I concur fully in the above judgment of my 
honorable colleague.

Cause rernari.ded

Before Mr. JuHtcs Spankie and M r Justice Straight,

MA.EEUNDI D IA L  ( P l a i s t i f p )  lu K A M B & S A N  E A I  a n o t s e e  Ma.nhlt
(D B lT E S D A IfS 'S ).*

Sah of ;^roprittary rights in  a Mahdl—RigM o f oasu^aney—Ex-proprietar^ tenant-^
A c t  X  V I I I  o f  1873 ( .V .-  W. P . Rani A c t ),  ss. 7, 9.

T h e  r ig h t  o t  o c c u p a n c y  w h ich  a  person  lo sin g  o r  p a r t in g  w i t ^ l i i s  p ro p r ie ­

t a r y  r ig h ts  ia  a  raahal aeq^uires, u n d e r  s . 7 o f  A c t  X T I I I  o f  1873, in  th e  

innii h e ld  b y  h im  as s ir  in su ch  in a h il  a t  th e  d a te  o f  s u c h  lo ss o r  parting;, is  s  sa le -  

a h le  ia te re s t .

* S coo n d  A ppeaS, No, 997 o f  1S79, fro m  a  d e cree  o f  M a tilv i M u h a n im a a B & k h sh . 
A d d itio n a l S u b o rd in a te  J u d g e  o f  G h azijm r, d a ted  th e  22nd M ay, 187£>, m o d ify iu jra  
d e cre e  o f  M a u lv i M ir  B a d sh ah , M u n sif o f  S a id p u r, d a te d  th e  17tU P c b ru a ry , 187$,


