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over to Udai Ram in order that she might become his brother’s
wife, the accused receiving a gratification for her trouble. The
facts do not, therefore, appear to me to constitute an offence under
s. 370. .

Srratent, J.—Upon the facts as disclosed in the judgment
of the Sessions Judge, I am of opinion that the conviction of
Ram Knar under s. 370 of the Penal Code cannot be sustained.
There is no sufficient evidence that the girl Deoki was “ sold or dis-
posed of” to the brother of Udai Ram for the purpose of her being
dealt with as a slave, or, in other words, that a right of property in
and over her should be asserted by her purchaser in employing
her in menial and enforecd services against her will and by
restraining her liberty. On the contrary, the proof appears to be,
that the Rs. 4 and the buffalo were given by Udai Ram’s brother
under the belief that Deoki was a Ji¢, and his admitted object and
intention in reference to her was marriage. Moreover, the moment
it was discovered she was a Gararia, Udai Ram started to take her
back to Ram Kuar and was only prevented from doing so by his
arrest. Under all the circumstances, I think that the decision of
the Sessions Judge should be set aside.

APPELLATE CIVIL.

Before Mr. Justice Spankic and Mr, Justice Straight.
PURAN MAL aAND oTHERS (PLAINTIFFs) v. PADMA (DEFENDANT).®

Rent-free grant—Jurisdiction—Act XVIII of 1873 (N.-W, P. Rent Act), ss. 30,95
(c)y—det XIX of 1873 (N.-W. P. Land Revenue det), ss. 79, 241 (h)

The plaintiffs in this suit, zamindars of a certain village, sued for the posses-
sion of certain land in such village, alleging that it had been assigned to a prede-
cessor of the defendant to hold so long as he and his successors continued to
perform the duties of village-watchman, and the defendant had ceascd to perform
those duties, and was holding as atrespasser. The defendant set up asa defence
to the suit that he and his predecessors had held the land rent-free for two hun-
dred years, and that he held it as a proprietor. Zleld that such assignment was not
a grant within the weaning of Regulation XIX of 1793, and the plaintiffs’ ¢laim was

Second Appeal, No. 1029 of 1879, from a decree of Maulvi Maqsud Ali Khan,
Subordinate Judge qt Agra, dated the 6th June, 1879, aflirming a decree of Maulve
Munir-ud-din, Munsif of Jalesar, dated the 26th March, 1879,
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not one to resume such a grant or to assess rent on the land, of which a Revenue
Court conld take cognizance under ss. 30 and 95 (¢) of Act XVIII of 1873 or
s, 70 and 241 () of Act XIX of 1873, but one which was cognizable by the Civil
Courts,

Tars was a suit for the possession of five bighas, nine biswas, of
land sitaate in Thoke Sundar Lal, mauza Chedermi, pargana Firoz-
abad, Agra district. The plaintiffs, who were zamindars of the
village, claimed such land on the ground that it had been granted
to a predecessor of the defendant in consideration of his services as
¢ halahar” or village-watchman, and the defendant had ceased to
perform those services. The defendant set up as a defence to the
suit that he and his predecessors had held the land rent-free for
two hundred years, that he held theland as a proprietor, and that
the suit was not cognizable by the Civil Conrts, The Munsif and
the Subordinate Judge eoncurred in holding that the suit was not
cognizable by the Civil Courts, the matter in dispute being in
their opinion the vesumption of a rent-free grant of land, and oue
therefore on which aun application might have been made to a Reve~

nue Court, nnder s. 30 of Act XVIILof 1873, or s. 79 of Act XIX

of 1873.

On appeal by the plaintiff to the High Court it was contended
that the claim was not one for the resumption of a rent-free grant
of land, within the meaning of those sections, but cue for the
possession of land which had been given to the defendant for the
performance of services which he had ceased to perform, and the
suit was consequently cognizable by the Civil Courts.

Munshi Hanwman Prasad, for the appellants,
Maulvi Obeidul Raliman, for the respondent.
The following judgments were delivered by the Court .

Spankir, J.—I have considered the appellants’ plea and have
come to the conclusion that the finding of the Courts ‘b‘eluw, that
the suit is not cognizable in the Civil Courts, is incorrect. The
grants referred to in s. 30, Act XVIII of 1873, and in s, 79, Act
XIX of 1878, are those seb forth in the preamble of Regulation
XIX of 1793, and in the first section thereof. - That section rctites
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that, by the ancient law of the country, the ruling power is enti-
tlad to a certain proportion of the produce of every bigha of land
(demandabls in money or kind, according to local custom), unless
i transfers its right thersto fora term or in perpetuity, or limits
the public demand npon the whole of the lands belonging to an
individual, leaving him to appropriate to his own use the difference
between the value of such proportion of the prodace and the sum
payable to the public, while he continues to diseharge the latter.
As n necessary consequence of this law, if & zamindar made a grant
of any part of his lands to be held exempt from payment of reve-
nue, it was considered void, from being an alienation of the dues of
Government without its sanction. There the grants referred to are
those made by the zamindar.  Badshahi or royal grants are excepted
in the preamble. The grant referred to is a permanent alienation of
revenue, or, a3 Acts XVIII and XIX, in ss. 80 and 79 respectively,
term it, rent. The first section of Regulation XIX' of 1793
further indicates the nature of the grants as having been made
under the pretext that the produce of the lands was to be applied
to religions or charitable purposes, Of these grants soms were
applied to the purposes for which they were professed to have been
made, but, in general, they were given for the personal advantage of
the grantee, or with a view to the clandestine appropriation of the
produce to the use of the grantor, or sold to supply his private
exigencies. All such grants since the 1st December, 1790, and in
future, were declared null and void by s. 10 of the Regulation,

What the plaintiff desires in this case is full possession of a
plot of land which be says has hitherto been held without payment
of rent by defendant, the village “balahar” or watchman. . He
was allowed to ocoupy the land for his support, and in point of fact
whatever he derived from the land constituted his wages. But
there was no permanent grant of the land to him or his predecessors.
He:'would continue to accupy it as leng as he continued to give
his servicls ‘as watchman. Obviously such an assignment is not
a grant within the meaning of Regulation . XIX of 1793, and the
present claim is not one t0 resume such a grant or to assess the ront
land, The settlement officer therefore very properly refused
the claim,  Nor could an application to dispossess the
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defendant be made to the Collector under letter (¢), 5. 95, and 5. 30,
Act XVIIL of 1873, for the same reason. Itis not a claim to
regovor a rent-free grant as being one of those declared by the

Regulation to be pull and void, hor isit u claim to assess the
rent on the land.

The plaintiff wishes the defendant to give up the land or pay
rent. The defendant repudiates the plaintiff’s superior title, and
claims that he has acquired a proprietary rightin the plot which
has been in the possession of himself and his family for two
handred years. Clearly there is a dispute between the parties
which it is the special duty of the Civil Courls to determine. The
plaintiff now regards the defendant, who is no longer watchman,
as a trespasser; the latler asserts his full proprietary right in the
plot.. The Courts below are bound to determine the party to
whom the right belongs and to decide the case on all its merits.

I would therefore decree the appeal, reverse the decision of the
lower appellate Court, and remand the case for trial on the merits
by that Court, should it find materials on the record to enable it
to do so ; but if it should appear that the first Court has excluded
evidence of fact ‘essential to the determination of the rights of
the parties, the lower appellate Court is ai liberty to reverse the
deoree of the first Court. Cousts to abide the result of a new trial

Strarent, J.~I1 concur fully in the above judgment of my
honorable colleague,

Cause remanded

Before Mr. Justice Spankie and Mr Justice Straight.

MARRUNDI DIAL (Praistire) v RAMBARAN RAT A¥D ANOTHER
(DEREBDANTS),*

Sale of proprietary rights in ¢ Mahdl—Right of ccoupancy-~Ex-proprietary tentnt— ‘

Aot XV of 1878 (N W, P. Rent det), 55, 7,9.

The right of occupancy which & perdon losing or parting withy his proprie~
tary rtights in a mahdl acquires, under s, 7 of Act XVIII of 1878, in the
1and held by him as sfr in such mahfl at the date of such loss or parting, is a sale«
able interest.

* Second Appeal, No, 97 of 1879, from a decree of Manlvi Muhammad Bakhsh.
Additional Subordinate Judge of Ghazipur, dated the 22nd May, 1879, modifying a
decree of Maulvi Mir Badshab, Munsif of Ssidpur, dated the 17th February, 1879,
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