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tile pkiintiff’s right to the property in question, but also for its 
protection or exemption from sale in execution of the defendant’s p 
decree. The latter prayer was, in luy opinion, superfluous; for, 
if the phiiiistff succeeded in obtaining a decree dechiratory of his 
right, he, coiiki on slie strength thereof apply to the Uourt exocnt- 
iiig the decree to release the property from attachment and to :efiisa 
to proceed to the sale thereof. As, however, ho w;is so iU-advised 
ia framing his suit as to pray for consequential relief which he did 
not need to obtain by means of the decrue passed in the salt, it i.s 
impossible to hold thiit his suit is not one of tho nature described 
under letter c, cL iv., s. 7 of the Court Ifees’ Act, I confine niv 
reniarki to the particular case under reference, and refrain from 
noticing or couinventing on the decii<ions to %vhich our attention 
has been drawn. The distinction between suits under letter c, 
cl. iv., s. 7, and suits under cl. iii., art. 17, sch. ii. of the Act is plain ; 
the former are suits for a declaratory decree whera consaqueatial 
relief is prayed ; the latter are saifca of the like kind where na con- 
foquontia! relief is prayed. There Ls uo scope for argmnani in the 
matter.

SPANKtE, J . —J concur,

O ld f ie ld ,  J .— I  am of opinion that in this case, looking to fhs 

relief sought, there is a elaim for consequential relief, and tiis 
court-fees should be levied under letter c, el. iv., s. 7- of the Court 
Fees’ Act.

SxBAiaHT, J .— Plaintiff'rightly estimated the nature of tha 
relief she was seeking in her suit, by paying a oonrt-ll*e of E h.

?i0-12-0 in the first Court. It was not a mere declaratiou of Kaf 
right at which she ainiisd, but .she sought consequential relief as 
•well. The defeadaat-appellant has therefore inadeqiiatelv stani})ed 
his petition of appeal and. he will have to make up tho deficieney',. ;
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Bmjiiig or disposing o f a person tu ashu'e—Ant XLV^ v f  ISBU {Penal Co‘de\ 370.

R , havin g obtained possession o f D, a girl about t le v e n  years o f agej ri5*pose<i 
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1880 and sTicli person rectivecl her with th a t intent. F eW th at R could n ot be oonTict-
-------------- - ed o f disposing o f D  a s  a slave under s. 370 of the Indian Penal Code. Queen r.
P8KSS of i/t i'za  SikmiduT Evkimt (1 )  lem arked -upon.
Inwa

iî kuAK T h i s  was a case called for by Spanlde, J. under s. 294 of 
Act X  of 1872 and subsequently referred by him to the Full , 
Beoch. The accused Ram Ivuar had been convicted by Mr. 
W . 0. Turner, Sessions Judge of Agra, of disposing of one Deoki 
as a slave, an offence punishable under s. 370 of the Indian Penal 
Code. The inain facts upon which this conviction was based were 
as follows:—The accused, on a certain day, in the town of Agra, 
meb Deoki, Avho was a married girl, aged about eleven years, and 
living with her uncle, and telling her that she would provide well 
for her, took her, against her will, to the house of one Udai Ram a
/ at by caste. There the accused, alleging that Deoki was a Jdt,
whereas she was in fact a Gararia, disposed of her to Udai Ram’s 
brother, with a view to marriage, for Es. 4 and a buffalo. The 
following extract from the Sessions Judge’s judgment contains the 
groimds upon which he convicted the accused under s. 370 of the 
Indian Penal Code; “ Apparently by this section the traffic in all 
human beings'is prohibited, and when the substance of the transac
tion is an attempt to give a property in the person and services of 
a human being, that person is disposed of as a slave within the 
meaning of this section, whatever force the parties to the transac
tion may attempt to give it. In the present case, it is clear that 
Ham ?ivuar took this young girl, who was at the time without pro- 
foclion, and, for a consideration, disposed of her to a J knowing 
at the time that tlic girl v;as not by caste a / at but a Gararia. 
Her conduct brings her wilhiu the meaning of this scction”

Tlie order rel'erring the ease to the Full Bench was as
follows;—

Spakkibi . J.— Upon the facts found in this ease I have come to the 
(■piiekisiou, as at present advised, that the convietion under s. 370 
of file Penal Code ought not to be maiutaioed. It cannot, I think, 
be said that there was in the tran.sactioii any Imyingor disposing 
of the girl as a slave. The section was not, iu my opinion, intend
ed to apply to such a ĉ aae as the one before me. But I have 

( 1 }H .  C. R., N .- W P „  1S71, p.. l i e .
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found a decisioii-of a Bench of tiiis Court, wlilcli, there can be no 
doubt, supports the view taken by the Sessions Judge in this case» "
The decision to which I refer will be found in the volarae of this isBia. 
Court’s Eeports for 1871, and at p. 146,— Queen v. Sikuudur Buk- 
huL

The learned Judges in that decision remarked that it was 
urged that to constitute a person a shive, not only must liberty 

of action be denied to him, but a right asserted to dispose of 
his life, liis labour, and his property. It is true that a condition 
of absolute slavery would be so defined, but slavery is a condition 
which admits of degrees. A person is treated as a slave if another 
asserts an absolute right to restrain his personal liberty, and to 
dispose of his labour against his will, unless that right is conferred 
by law, as in the case of a parent, or guardian, or a jailor. It 
appears to us that the appellant asserted a right to restrain the 
liberty of Musamraat Paigya, and to dispose of her labour, and that 
she was detained in his house as a slave.” In the present ease the 
Sessions Judge seems to have had this judgment before him, and 
as it was the decisiou of a Divisional Bench (although at present 
I cannot agree that s. 370 meets either that or the case now before 
me), I  am unwilling to dispose of the latter, without asking for 
the opinion of a Full Bench of the Court on the subject. I reserve 
for the present any expression of ray reasons for thinking that. 
s. 370 does not apply to the ordinary circumstances of kidnapping 
and disposing of young females to persons, either to be their wives 
or the wives of members of their families, or as mistresses, as the 
case may he. It is desirable that the case should be placed before 
the Court with as little delay as possible, as two cases in Criminal 
Revision are pending, Avhicli would be disposed of ou my receiving 
the Full Court’s judgment ou the point submitted.

The following judgments were delivered by the Full Bench ;

S t u a r t , 0. J.— The convicliou in this case under s. 370, Indinn 
I ’otuil Code, cannot for a moment stand. The offence, if any, appears 
to have been one of kidnapping or abduction, but there is not a 
single element of tlie legal conception of slavery to be found under 
the facts. The Judge, in coining to his utterly mistaken conclusion
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18S0 that Deoki bad Iwon treated as a slave -within the legal meaning of
■  ̂ that status, was probably inffuenced by wiiat I must call the ex ora'-phEpSs or * .
IsDiA ordinarv ruling by a Benoh of this Cniirfc in the case of Queen v..
uiicaa. Mirza Sikundur Bul{hut{\). That.was indeed really a rauoh stronger

ease than the present, and yet it too was obviously a case not of 
slavery btit of kidnapping or abduction. It is exceedingly diffi-'ult 
lo understand whitt is meant by s. 370, Indian Penal Code. Tliat 
section provides that “ whoever importŝ  exports’, removes, buys,, 
sells, or disposes of, any person as a slave,, or accepts, receives, ok 
detains against his will any person as a slave, shall be punished 
%vith impri.sonment of either description for a teem which may 
extend to seven years, aad ahall also be liable to fine.” This 
appears to assume the condition of slavery as a possible fact within 
the coguizance of the law, but sneh a condition is a? much ignored 
by the law of this country as it is by the'law of England. A slave 
is a creature without any rights or any status whatsoever, who is 
or may bacoma the property of another as a mere cliattelj the owner 
■having absolute power of disposal by sale, gift, or otherwise, and 
even of life or death, over the slave, without being responsible lo 
any legal authority. Such is the determinate and fixed condition 
of the slave, and it is not, as ruled in the above case, a condition, 
capable of degrees.

Eut such a po.?ltion for any human being under the Government' 
of India Avas utterly roputliated by an Act passed in 184o, Aot V 
of 184i3, entitled, “ An Aofc for declaring and amending the law. 
regarding the condition of slavery wifchiu the; territories of the llaat 
India Company.” And the Act, which is a short one, containiiio' 
only four brief sections, provides as follows:— 1. “ No public 
Officer shall, in execution of any decree or order of Oourt, or for the 
enfoi’cesueiitofany demand of r̂ jut or revenue, sell or cause to bo sold, 
any person, or the right to the compulsory labour or services of 
any person, on the ground that such person is in a slate of slavery.” 
2. ■‘ ’̂o rights arising out of aa alleged property in the pec-
sou and sci'vices of another as a slave shall be enforced by any Civil 
or Griiniual Court or Aiagistrate within the territories of tlie East 
India Coiiipauy.” 3. “ No person who may havo acquired property'’ 

(1) H. C. E., ,N.-\V. i-,, is n ,  146,

g THE rNDlAN L A W  liE P O n T S . [VOI.. IT.



by his own industiT or hy the exercise of an v art, calliiiff or pro- 1S80

feasioi?,, or by iiilieritanee, assignment, gift or bequestj sliall be 
dispossessed of such property or prevented from taking possession iî utx
thereof on the ground that such person or that the person from 
ivltom the property may have heea derived was .*i slave.”
4. “ Any act ■which would be a pena! offence if  done to a
free man shall Ije equally an offence if done to any person on tlia 
pretext of his being in a condition of slavery.'’ There is by this 
Act a thorongb repudiation by the law of India not only of the 
condition of slavery as a possible state of things, but of any rights 
or interests or estate which could be asserted in respect of it, 
and therefore, as I have said, it is exceedingly difficult to nnder- 
fitand what is meant to be intended by s. 370, Indian Penal Coda.
The actual aceomplii l̂iment of placing a human being in the con
dition of a slave could not have been contemplated, inasmuch as 
the possibility of accomplishing anything unknown to the lav;- 
cannot be supposed to have been meant or intended j s. B70 there
fore can only be understood as directed against attompts to pines • 
persons in the position of slaves, or to treat them in a waj' that 
is inconsistent with the idea of the person so treated being fre« 
as to his property, services, or conduct, in an}' respect.

Here the girl Deoki appears simply to have been enticed away 
by the accused Bam Kuar for the purpose of a marrinji-e, whioh 
owing to an objection on the score of caste did not take place, 
and she was sent back to Ham Kuar. Whether in any case tho 
marriage could have Tjoen carried̂ |?iifc must be more than doubtful, 
as she herself states she had previously been married to Nangha, a 
fact which in all probability was not known at the time to Ram Ivuar 
But, whether that be so or not, it is perfectly clear that on the 
facts there is not the slightest pretence for holding that any offence 
whatever under s. 370 was committed.

PSA-RSON', J.— It is apparent upon the surface of the ense that 
Deoki was sold to Qdai Ram’s brother and purchased by him not 
as a slave but for the pnrposa of becoming his wife. I  therefore 
concur with tho learned Judge who made the reference to the FiiII 
Betic-h iu tho opinion that the conviction of Ram Kuar undei'
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S. 370, Indian Penal Code, cannot be maintained. But 1 do not

'm p h e s s  o f
think that the deoision of this Conrt in Qmen v. Mirza Sikundur 

'Jhdia Bukliut (1) affords any support to the view taken by the Sessiona
U m  K u a e . Judge in this case.

Spaskib, J.—I am still of the same opinion as I was when
I referred the case, that s. 370 of the Fanal Code does not
meet it.

Tiie Sessions Judge malces the following observations in hiss 
judgment: “ Apparently by this section (370j the traffic in all human 
beings is pi'obihited, and when the substance of the transaction 
is an attempt to give a property in the person and services of a 
human being, that person is disposed of as a slave within the
meaning of this section, whatever force the parties to the transac
tion may attempt to give it.” •

The precedent of this Court (1), to which I refer in sub
mitting the case to the Full Bench, appeal’s to me to support this
view. The learned Judges say that a person is treated as a slave if 
another asserts an absolute right to restrain his personal liberty, 
and to dispose of his labour against his will, unless that riglit is 
conferred by law, as in the case of a parent, or guardian, or jailor. 
This doubtless is so. But the J udges go further and say: ‘^The 
offence of which the appellant has been convicted is we are inform
ed one of which instances arc not uncommon is this country. 
Children are purchased from their parents or strangers, and are 
brought up as domestic servants, having little or no personal liberty 
conceded to them. These cluldreifare practically slaves, and it cannoi 
be too widely known that their condition is suoh as will not be 
tolerated by English law, and that persons who detain them in 
their houses are liable to punisliment under the Penal Code.”

I have examined the records of Government with a view to 
ascertain the circumstanccs under which the section was framed.

In the draft Penal Code published by command in 1837, in th© 
chapter on kidnapping, except in cl. 357, now represented by 
8. 367,there is no reference to .slavery. The report, however, of the

t l) n. C. R., N W. P., 1871, p. MC.



Oominissioiiei’3 reoogtiiaas slavery as existiug. They say that they 
had collected iiiforaiatioa on the subject from every part of India,
.and that tho dooameats collected have satisfied them that there is J bdia 

at present no hiw whatever dafiuing the extent of the power of a 11.̂ 31 

.master oÂ er his slaves, that evei'y thing depends on the disposition 
of the particular fmiotionary who happens to be in charge of a 
district, and that functionaries who are in char̂ ve of contiguous 
districts, or who have a.t different times been in charge of the same 
district, hold diametrically opposite opinions as to what their official 
duty requires. The result was that the Law (Jommissiotiers recom
mended to the Governor-General in Couucil that uo act falling 
nnder the definition of an offence should be exempted from panish- 
ment because it was committed by a master against a slave.

It may be thought, they say, that by framing the law in this 
manner they do in fact virtually abolish slavery in British Ijidia,
But their object \vas to deprive slavery of those evils which are its 
essence, and to do so would ensure the speedy aud natural' extiuc- 
tion of the whole system. The essence of slavery,” they observe,
‘̂the circumstance which make slavery the worst of alt sooial evils,. 
i.« notin oar opiiiiou ihi.̂ , tliafc the in ister has a Ieg;d right to certain 
services from the slave, but this, that the master has a legal right 
to enforce the performanee of those services without having re
course to the tribuuals.”

The Hon’ble Court of Directorij in 1838 directed Ijval tho Go- 
vermneot of India should lo.se nô Jini?- iu piissiag au enacbnout 
to the effect of the recommendation just referred to. The majority 
of the Ooniaiissioners framed a draft Act, but Mr. Qameron 
diilered from thoin, and afterward.  ̂ the Commissioners again 
differed ;unongst thomselv'ĉ  in submitting another report on th*-) 
subject in 1841. At hi.st iu 1843 Act Y  of that year was passed 
which carried out the original recommendation of tho Law Com- 
niissioner.?. The first section forbado the public sale by any 
public officer in execution of any decree or order of Oourt, or for 
the enforeemeut of auy demand of rent or revenue, of any person̂  
or of the right to the compulsory kbour or services of any person 
on the ground that such per.'son is iu a litate of slavery. S. 2
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1880 declared that no rights arising out of an alleged property in the
person and services of another as a slave shall be enforced by any
Oivil or Cvirninal Oourt, or Magistrat© within the territories of the

AnKniB. East India Gompany. S. 3 provides that no person shall be
deprived of any property whatsoever, however obtained, on the 
ground that such person or that the person from whom the property 
may have been derived was a slave. S. 4 enacted that any act 
which would be a penal offence if done to a free man shall be 
equally an offence if done to any person on the pretext of his being 
in a condition of slavery.

After thia in 1846 the Indian Law Commissioners again sub
mitted a report on the Penal Code. In clauses 426 to 438 of theic 
report, the Commissioners refer to kidnapping and sale of children. 
In cl. 435 they refer ta Act T  of 1843, and observe that the pri
vate sale of a free person for the pm'pose of being dealt with as a 
slave is not prohibited by this law. But as, under g. 4 of it, no 
person so sold could be dealt with as a slave against his will, it 
amounts to a virtual prohibition which may be efiPectual as regards 
adults who can avail themselves of the law, without any further 
provision. But with respect to children, it should be made penal 
to sell or purchase a child under any ciroumstances, I  can obtain 
no clue to w hat happened after this report. This recommendution 
in the report of 1846 appears to have borne fruit, for ss. 370 and 
371 were prepared.

Looking at the former law, V of 1843, and specially at s. 4, I 
■conclude that, so far as we are*eonoerned In the case referred to, 
it would be necessary for the prosecuiion to show that the prisoner 
B.am Kuar asserted a right to dispose of the girl’s liberty, and 
under pretext of her being a slave sold her as such and to continue 
such. The ca.'io before us does not present toy such features. 
The section, therofore, doe.? not apply.

The observations of the learned Judges in the latter part of the 
judgment in Queen v. Mirza Sikundur Bukhut (1) appear to me to 
go beyond the section. Ss. S65, 366, 367, 368, 372 and 373 
seeKj to provide for the cases of kidnapping children, whilst s.

(1) H. C. S., N.-W. r., 1871, p. 116,



374 declares that any one who iinlawfiillj compels any person to ssso
labour against Ms will shall be punished with imprisonment of 
either description for a term -whioh maj extend to one year or Isma

with fine oi' with both. But s. 370 must be read as providing for Kak Ec

the specific offence which it inflludes, i.e., (ij ihe importation and 
exportation of a person as a slave; (ii) the disposal of a person 
as a sla^e (and here the presiimption is that the act is agaiost the 
%vill of the person) ; (iii) the acceptation, reception or datention of 
any person against his will as a slave, that is, it must be shown that 
the act done was done against the will of the persoDj who cannot 
bo accepted, received or detained as a slave. When these condi
tions are not seen ia any case, s, 370 does not appear to me to 
apply.

Ol d f ie l d , — I  apprehend that tho sections of the Penal Code 
with which this reference deals were enacted for the suppression 
of slavery, not only in its strict and proper sense, re?,, that condi
tion whereby an absolute and unlimited power is given, to the 
master over the iifê  fortune and liberty of another, but in any 
modified form where an iibsolute power is as.sorred over the liberlv 
of another.

Slavery had tbs sanetton of tho Muhammadan and Hindu laws, 
and a form of slavery prevalnnt in this country at the coal" 
mencement of oar rule, and Mr. Justice Spaukis, whose written 
opinion on this reference I have had tlie advantage of reading, hâ  
abundantly shown that tho law we are dealing wit!), was enacted 
to suppress that pracfcict?.

To bring the act of the accxtsed in the case before ns within 
the meaning of s. 370, there must be a selling or disposal of the 
girl as a slave, that is, a selling or disposal whereby one who claims 
to have a property in the person as a slave transfers that property 
to another.

But the facts in this case do not show any thing of the kind; 
no such right of property in the girl appears to have been set up 
by the accused. Tho giri appears to have come imder the profcec- 
tion of aecused when in a state of destitution} aud she wais given
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over to Udai Ram in order that she miglif become his brother’s 
wife, the accused receiving a gratification for her trouble. The 
facts do not, therefore, appear to me to constitute an offence under 
s. 370.

S t b a i g h T ,  J.— Upon the facts as disclosed in the judgment 
of the Sessions Judge, I  am of opinion that the conviction of 
Ram Knar under s. 370 of the Penal Code cannot be sustained. 
There is no sufficient evidence that the girl Deoki was “ sold or dis
posed of”  to the brother of Udai Ram for the purpose of her being 
dealt with as a slave, or, in other words, that a right of property in 
and over her should be asserted by her purchaser in employing 
her in menial and enforced services against her will and by 
restraining her liberty. On the contrary, the proof appears to be, 
that the Rs. 4 and the buffalo were given by Udai Ram’s brother 
under the belief that Deoki was a J d t ,  and his admitted object and 
intention in reference to her was marriage. Moreover, the moment 
it was discovered she was a Gararia, Udai Ram started to take her 
back to Ram Kuar and was only prevented from doing so by his 
arrest. Under all the circumstances, I  think that the decision of 
the Sessions Judge should be set aside.

1880 

a rch  l l .

A P P E L L A T E  C IV IL .

B e fo re  M r .  J u s t ic e  S p a n h ie  a n d  M r .  J u s t ic e  S tra ig h t.

P 0 R A N  M A L  AND  OTHERS ( P l a i n t i f f s )  v . P A D M A  ( D e f e n d a n t ) . *

B e n t -fre e  g r a n t— J u r is d ic t io n — A c t  X V I I I  o f  1873 (iV .-W ', P .  R e n t A c t ) ,  ss. 30,95- 

( c ) — A c t  X I X  o f  1873 (iV .-^F . P .  L a n d  R evenu e  A c t ),  ss. 79, 241 ( b )

T h e  p la in tiffs  in this suit, zam indars o f a  ce rta in  v illa g e , sued fo r  the posses

sion o f  ce rta in  land  in  such  village^ a lleg in g  that it  had been  assigned to a  p red e 

cessor o f  the defendan t to ho ld  so lo n g  as he and  his successors continxied to 

p e rfo rm  the duties o f v illa ge -w a tcbm an , and the d e fen d an t had  ceased to p e rfo rm  

those duties, and  w as h o ld in g  as a  trespasse r. T h e  de fen dan t set up  as a  d e fen ce  

to the suit tha t b e  and  his pxedecessors had he ld  the land  ren t-fre e  fo r  tw o  hun 

d red  y ears , and  that he  he ld  it as a  p rop rie to r . H e ld  that such  assignm ent w as  not  

a  g ran t  w ith in  the m eaning o f  R egu la tion  X I X  o f  1793, and the plaiutifEs’ c la im  was

Second A p p e a l, N o . 1029 o f 1879, fro m  a decree o f M a u lv i M aqsu d  A l i  K h a n ,  
Su bord in a te  J u dge  o f  A g r a ,  dated the  6 ih  June, 1879, affirm ing a  decree o f M a u lv i  
M u n ir-u d -d in , M u n s il o f  J a le sa r , d a ted  the 28th M a rch , 1879.


