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1880 regarding themselves as the absolute proprietors thereof, shall
. remaiu in possession of it from the date on which he may obtain
possession of it in execution of the decree aforesaid.

» Peasap
V.
Sexou,
Such being the terms of the deed, the plaintiffs are not in a
position to sue that the defendant may be compelled to put them
in possession in fulfilment of a specific engagement to do so, nor is
such the prayer of their plaint. “As we bave already observed,
they sue to obtain possession in virtne of the right and title con-
veyed to them by the sale-deed.

In the 3rd paragraph of the plaint they say that the possession
was agreed to be delivered ““on the receipt of possession by the
vendor,” but, inasmuch as there was not really any such express
agreement, we must understand what they say to mean no more
than that he was bound by an implied agreement fo put them in
possession.

Taking this view of the nature of the suit, we are unable to
concur in the ruling that art. 113, sch. ii, Act XV of 1877, is appli-
cable to it, and we rule that either art. 136 or art. 144 is applicable,
and that, whichever of them be applicable, the sunit is within
time. (The judgment tten proceeded to determine the appeal on

. its merits).

1850 ) FULL BENCH.
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Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice
Spankie, Mr. Justice Oldfield, and Mr. Justice Straight.

RAM PRASAD (Derenpant) ». SUKH DAT (PrANTIFF).*

Declaratory decree——Consequential reliefAct V11 of 1870 (Court Fees' Act), s. 7,
el iv. (¢), and sch. ii, art. 17 (iii)-—=Suit fo establish right to aitached pro-
perty— Aet X of 1877 (Civil Procedure Code), s 283,

In a suit, under s. 283 of Act X of 1877, for a declaration of her proprie-
tary right to certain immoveable property attached in the execution of a decree,
the plaintiff asked that the property might be “ protected from sale.” Ifeld, that
consequential relief. was claimed in the suit and court-fees were therefore leviable
under s. 7, cl. iv, (¢), and not under sch i, art. 17 (iii), of Act VII of 1870.

* Second Appeal, No. 499 of 1879, from a decree of J. B, Prinsep, Esq, Judge
of Cawnpore, dated the 24th February, 1879, affirming a decree of i3abu Ram Kali
Chaudbri, Sabordinate Judge of Cawnpore, dated the 3rd May, 1878,
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This was n Teference to the Full Bench arising out of the follow- 1880
fng fac.ts: A certain dwelling-house having been attached in the p, 5 =
execution of a decree as the property of one Ram Dial, the plaintiff SoseD

ULH L)

claimed to be the owner of the house under a gift. The Court
executing the decrse disallowed this claim.  Thereupon the plain-
" 4fF instituted the present suit against the defendant, the decree-
holder, in which she claimed that her proprietary right under
the gift might be declared, and the house be “ protected from sale.”
She paid in respect of her plaint the ad welorem fee computed on
the market~value of the house leviable under the Court Fees’ Act.
The Court of first instance gave the plaintiff a decree as claimed.
On appeal by the defendant the lower appellate Court affirmed this
decree. On appeal to the High Court from the decres of the lower
appellate Court the defendant only paid on his memorandum of
appeal the fixed fee leviable in a suit to obtain a declaratory decree,
where no consequential relief is prayed. The taxing-officer of the
High Qourt reported that the proper fee leviable on the memorandum
of appeal had not been paid, inasmuchas consequential relief was
prayed. The Division Benoch (Stuart, C. J. and Srawxis; J.)
before which:-the appeal came referred the case to the Full Bench,
the order of reference being as follows :—*Finding that the rulings
of this Court—8. A. No. 168 of 1879, decided the 13th May, 1880
(1) : 8. A. No. 296 of 1879, decided the 29th Jaly, 1879 (2):
8. A. 334 of 1879, decided the 22nd August, 1879 (3) : 8. A. No.
884 of 1879, decided the 1st August, 1879 (4)—are contradietory as
regards the principle on which court-fees are payable in suits under
s. 283 of the Code of Civil Procedure, and that some of them ave
opposed to rulings of other High Cowrts—Jai Navayan Giri .
Grish Chandar Myti (B) : Thakur Din Tieary v. Nawab Syed -Ali
Husain (6) : Bahur-un-nissa Bibi v. Karim-un-nissa- Khatun (T} :
Banl of Hindustan v. Premchond Ruichand (8)—we refor for- the
consideration of a Full Bench the . question whether court-fees are
payable in such suits under cl. iv. (¢), s. 7, or under cl. iii,, axt. 17,
sch, ii, Aet VII of 1870.”
The following judgments were delivered by the Full Bench:

(1) TUnreported. - (5) 23 W. R. 438.
(2) Unreported.  (6) 21 W. R, 340,
(3) Unvreported.  (7) 19 W, R, 18.
(4) Unreported, (8) 5 Bom. H. C. B, 0.C. T, 83
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Smarr, (. J.— Since this case was before Bpankie, J., and
myself I Liave had an opportunity of perusing the plaint, and it
eannot be doubted that by it, not only a declaration of right, but
that consequential relief is also prayed for. And I may observe
that in my opinivn the plaintiff was quite entitled to frame her suit
in this form and was in no way bound to await the eventualities -
of a mete declaration of right ; and she appears to me to have wisely
considered that her ohject would be most effectually attained by a
plaint in the form which she adopted. The plaint shows how
Snkh Dai the plaintiff acquired the house, which is ths subject
of the suii, and that her claim as owner had been interfered with
by ‘the action of the purchaser of a decree against the honse, or
rather ane-thivd of it, and that she had applied to have the sale
postponed, bot-that-the Munsif had vejected her application. The
plaintiff thevelore pravs for the following relief:—< That her right
be established in respect of the sald house, or ene-third of
the said honse, waluing Rs. 1,333-5-4, by virtue of the deed
of gift dated the 26th March, 1873, and for her posscssion
and enjoyment -thereof being protected from sals be established.”

Thers canuot be & ~donbt that cousequential and substantial

relief is here asked for, and that the court-fee payable is that
provided by <l iv, (e}, 8. T of the Court Fees’ Act, and that
cl, iil., art. 17, sch, ii. of the-same Act has no application.

This is my clear opinion irrespective of any rulings on the
subject by this or by any other of the High Cotrts. But I hive
looked into all those printed for us in this case, and they all appear
to me to have been correctly decided and to be in strict consistence
with tha opinion I have formed and stated in the present case, not

even excepting the ruling by Pearson, J., and Turner, J, in

Chunia v. Buwm Diat (1), for in that ease all that was prayed for
was a mere deelaration of right.  The decision of the Privy Council
of the 6th March, 1874, Thakwr D Tiwary v. Nawab Syed
Al Husain (2, a3 also the ralings by the Culentta and Bombay
High Courts ave as satisfactory as they are to my mind conclusive,

Pransow, J.—In the suit out of which this appeal has arisen

“it would seem that the plaint asked, not only for a declaration of

L), Lo R 1AL, 350, (2) 21 W. R, 840.
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the plaintifi’s right to the property in guestion, but also for its
protection or exemption {rom sale in execution of the defendant’s
decree. Tlhe latter prayer was, in my opinion, superfluous; for,
if the plaintiff sueceeded in obiaining a decree declaratory of his
right, he conld on tlie strength thereof apply to the Uourt execut-
ing the decree to roleass the property from attachment and to : efuse
to proceed to the sale thereof.  As, howaver, ho was so ill-advised
in framing his suit as to pray for consequential relief which he did
not noed to obtain by means of the decres passed in the sait, it is
impossible to hold that his suit is not one of the nature deseribed
under letter ¢, cl. iv., & 7 of the Court Fees' Act. I confine my
remarks to the particular case wuder reference, and refrain from
noticing or commenting on the decisions te which our attention
has been drawn, The distinction belween saits under letter e,

cl.iv., 5. 7, and suits uader el. {ii, art. 17, sch. ii. of the Act is plain;

the former ave snits for a declaratory doeres whers consequeniial
veliefl is prayed ; the latter avesuita of the like kind whare ns con-
gequential relief is prayed.  There is no scops fur argnment in ths
matter. ‘

Seawkir, J.—T concur.

OnorieLp, J.——1 am of opinion that in this case, looking to the
reliel songht, there s a claim for consequeniial relief, and the
court-tees should be levied ander-letbor ¢, el. ivi, s, 7 of the Court
Fees® Act.

Stratunr, J—Plaintiff vightly estimated the natuve of the
relief she was seeking in her suit, by paving a court-fee of Rs,
60-12-0 in the first Court, It was not a mere declaration of her
right at which she aimed, but she sought consequential relief as
well. The defendant-appellant has thercfore inadequately stamped
his petition of appeal and he will have to make up the deficieney:..:

Before Sir Wobert Stwrd, Kt Chier Justive, Mr. Justice: Pearson; Mri Justice
Spanlsic, Mr. Justice Oldfield, amd 3, Jiistice Struight.
EMPRESS OF INDIA v RAM KUAR.
Buying or dcsfasi/eg of @ person as @ slave=dee XAV of 1860 (Penal Code), 5. 376,
R, having obtained possessionn of ), a girl about ¢léven yeurs of age, disposed
of her toa third person, for value, with ntent thut sucl persou should warry her,
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