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regarding themselves as the absohite proprietors thereof, shall 
remaiu in possession of it from the date on which he may obtain 
possession of it in execution of the decree aforesaid.

Such being the terms of the deed, the plaintiffs are not in a 
position to sue that the defendant may be compelled to pnt them 
in possession in fulfilment of a specific engagement to do so, nor is 
such the prayer of their plaint. As we have already observed, 
they sue to obtain possession in virtue of the right and title con­
veyed to them by the sale-deed.

In the 3rd paragraph of the plaint they say that the possession 
was agreed to be delivered “  on the receipt of possession by the 
vendor,”  but, inasmuch as there was not really any such express 
agreement, we must understand what they say to mean no more 
than that he was bound by an implied agreement to put them in 
possession.

Taking this view of the nature of the suit, we are unable to 
concur in the ruling that art. 113, sch. ii, Act X V  of 1877, is appli­
cable to it, and we rule that either art. 136 or art. 144 is applicable, 
and that, whichever of them be applicable, the suit is within 
time. (The judgment then proceeded to determine the appeal on 
its merits).

F U L L  B EN C H .

B e fo r e  S i r  R ob e rt S tu a r t ,  K t „  C h ie f  J u s tic e , M r .  J u s t ic e  P e a rs o n , M r .  J u s t ic e  

S p a n k ie , M r .  J u s tic e  O ld f ie ld , a nd  M r .  J u s tic e  S tra ig h t.

R A M  P R A S A D  ( D e f e n d a n t )  ®. S U K H  D A I  ( P l a i n i i f f j .*

D e c la ra t o ry  d e tree— C o m e q u e n tia l r e l ie f— A c t  V I I  q/'lSTO {C o u r t  F ees ' A c t ) ,  s. 7, 

c/, 10. (c ),  and sch. i t ,  a r t . 17 {H i) .— S u i t  to  estab lish  r ig h t  t o  a tta ch ed  j i r o -  

p e r ty — A c t X  o/1877 (C io U  P ro ced u re  C o d e ),  s  283.

In  a  suit, u n d e r  a. 283 o f  A c t  X  o f  1877, fo r  a  declaration  o f  h e r  p ro p r ie ­

ta ry  r igh t  to  certa in  im m oveable  p ro p erty  attached  in  the execution  o f  a  decree , 

the  p la in tiff asked that the p roperty  m igh t be  “  p ro te cted  fro m  sa le .”  H e ld , that  

consequentia l re lie f, w as cla im ed  in  the suit and  cou rt-fees  w ere  the re fo re  le v ia b le  

under s. 7, cl. i t ,  (c ) ,  and  not under sch ii, art. 17 ( i i i ) ,  o f  A c t  V I I  o f  1870.

•  S econd  A p p ea l, N o .  499 o f  1879, from  a  decree o f  J. H .  P rin sep , E sq ., J u d g e  
o f  C aw npore, dated the 24th Feb ru a ry , 1879, affirm ing a  decree o f  IJabu R am  K a li  
C h au dh ri, Su bord ina te  J u dge  o f C aw np o re , dated the 3 rd  M a y , 1878.



This was a reference to the Pull Bench arising out of tbe follow­
ing facts; A eertaiin dwelling-honse having been attached in the 
execution of a decree as the property of one Ram Dial, the plaintiff 
claimed to he the owner of the house under a gift. The Court 
execnting the decree disallowed this claim. Thereupon the plain­
tiff instituted the present suit against the defendant, the deeree- 
holder, in which she clahned that her propriefarj right lender 
the gift might be declared, and the house be “ protected from sale.” 
She paid in respect of her plaint the ad mlorein fee computed on 
the market-value of the house leviable under the Court Fees’ Act. 
The Court of first instance gave the plaintiff a decree as claimed. 
On appeal by the defendant the lower appellate Court affirmed this 
decree. On appeal to the High Court from the decree of the lower 
appellate Court the defendant only paid on his memorandum of 
appeal the fixed fee leviable ia a .suit to obtain a declaratory decree, 
•where no consequeDtial relief is prayed. Tho taxing-oflicor of tlio 
High Court reported that the proper fee leviable on tho memorandum 
of appeal had not been paid, inasmuch as consequential relief Avaa 
prayed. The Division Bench (S r ilA B T , C. J. and SrA X iC Tfi, J.) 
before which the appeal came referred the case to the Full Bench, 
the order of reference being as follows .•— “Piadiug that tha rulings 
of this Court—S. A. No. 168 of 1879, decided the 13th May, 1880 
(1) : S. A. No. 20G of 1879, dceicled the SSth July, 1879 (2): 
S. A. 334 of 1871), decided the 23nd August, 1879 (3) : S. A. No. 
884 of 1879, decided the 1st August, 1879 (4-)—are contradictory as 
regards the principle on which court-fees are payable in suits under 
s. 283 of the Code of Civil Proeednre, and that .some of them are 
opposed to rulings of other High Courts—Jai No.mynn G irl v. 
Qn&li Gliandar Mijii (5 ): Thalmr D in  Thvary v. Namah Syed 
JImai7i(Q) : Bahur-mi-nism Bibi v. Kanm-tm~n{ssa Khdtun {!)". 
Banli of Hindustan v. Fremchaiul liaidmnd (8)—\ve refer for the 
consideration of a Full Bench the. question whether court-fees are 
payable in such suits under cl. iv. (c), s. or under cl. iii., art. 17, 
sch. ii, Act V II  of 1870.”

The foHowing judgments were delivered by tbe Full Bench:

(4} IJm eportea. 22 W . K. I3&
(2) Uureported. (8| 21 W. B. 3-40.
(S ) UiiropurLca. (7 ) 19 W . I«. 18.
(1 )  Uiii-eported, (S) K Com. II.  0 . B., 0 . C. J., S3.
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I D a i .

5S& StuarTj 0. J.~ Since thi3 case wa;? before Spaiikie,. J,, and
myself I liave had an opportunifcy of perusing tlie plaiufc, and it 
f.annol-. be doubted that by it, not only a declaration of right, but 
that consequential relief is also prayed for. And I may observe 
that in iny opinion the plaintifi' was quite entitled to frame her suit 
in this form and was in no way bound to await the eyeiafcualities 
of a mere deolaration of right,; and she appears to me to have wifsely 
considered that her objBct would be most efFectually attained by a 
plaint in the form which she adopted. The plaint shows how 
Sukh Dai.the'plnintift'acquired the house, which is the subject 
of the suit, and that her claim as owner had been interfered with 
by the action of the purchaser of a decree against the ho«se, or 
rather mie-third of it, and that she had applied to have the snie 
postponed, but tLat’the Munsif had rejected her application. The 
phuiitifF therefore pravs for the following relief:—“ That her-right 
be e.stablished in respect of the said house, or onc-third of 
the said bouse, valuing Rs. 1,383-5-4, by virtue of the deed 
of gift dated the ‘26th March., 1873, and for her pos.session 
and enjoyment 'ther-eof being protected from sab 'be established/’ 
There cannot, be a -doubt that consequential .and substantial 
relief is here asked for, and that the e.ourt-fee payable is that 
provided by cl. iv., (c), s. 7 of the-Court Fees’ Act, and that 
cl. iii.,'art. 17, sch. ii. of the-same Aet-has no application.

This is my clear qpinioa irrespective of any rulings on tha 
subject by this or by any other of the High Goiirts, But I  have 
looked into all those printed for us in this ease, and they all appear 
to me to have beeii correctly decided and to be in strict consi.stenca 
■with the opinioa I have formed am! stated in the pre,•sent case, .not 
.ipvm excepting ilie ruling by Pearson, J., and Tm'iier, X, in 
Chnnm v. liftm Dial (1), for in that case all that was prayed for 
was a nsere declaration of right. The decision of the Privy Council 
of 5be 6th March, 1874, Tkahir Din Tiwavy v. Nawah Sijed 
AH Htimin (2 >5 as also the rulings by tlie Culcutta and Bombay 
Higii CuurtB arc as ,sal:isfact(u-y as thej- are to my mind conclusive,

PEArtsoN. J.— III t.]ie suit out o f which this appeal has arisen 

il  would spcm th.nt ihe plaint ask^d. not only fo r a dcokiration o f
(1 ) I. h. K., 1 A li. 3t>0. (2) 21 W. 8-10,

T-Hf- IXDIAN’ LAW RKFOTtT,-̂ . [VOL. 11.



!>>

tile pkiintiff’s right to the property in question, but also for its 
protection or exemption from sale in execution of the defendant’s p 
decree. The latter prayer was, in luy opinion, superfluous; for, 
if the phiiiistff succeeded in obtaining a decree dechiratory of his 
right, he, coiiki on slie strength thereof apply to the Uourt exocnt- 
iiig the decree to release the property from attachment and to :efiisa 
to proceed to the sale thereof. As, however, ho w;is so iU-advised 
ia framing his suit as to pray for consequential relief which he did 
not need to obtain by means of the decrue passed in the salt, it i.s 
impossible to hold thiit his suit is not one of tho nature described 
under letter c, cL iv., s. 7 of the Court Ifees’ Act, I confine niv 
reniarki to the particular case under reference, and refrain from 
noticing or couinventing on the decii<ions to %vhich our attention 
has been drawn. The distinction between suits under letter c, 
cl. iv., s. 7, and suits under cl. iii., art. 17, sch. ii. of the Act is plain ; 
the former are suits for a declaratory decree whera consaqueatial 
relief is prayed ; the latter are saifca of the like kind where na con- 
foquontia! relief is prayed. There Ls uo scope for argmnani in the 
matter.

SPANKtE, J . —J concur,

O ld f ie ld ,  J .— I  am of opinion that in this case, looking to fhs 

relief sought, there is a elaim for consequential relief, and tiis 
court-fees should be levied under letter c, el. iv., s. 7- of the Court 
Fees’ Act.

SxBAiaHT, J .— Plaintiff'rightly estimated the nature of tha 
relief she was seeking in her suit, by paying a oonrt-ll*e of E h.

?i0-12-0 in the first Court. It was not a mere declaratiou of Kaf 
right at which she ainiisd, but .she sought consequential relief as 
•well. The defeadaat-appellant has therefore inadeqiiatelv stani})ed 
his petition of appeal and. he will have to make up tho deficieney',. ;
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Before S ir Roheri S tiu r i, K t., Oh'te./' Jii.sUec, M r . Pearsan-, M i\  Justice ’ jSSO

lip iin k ie ,  M r .  J a a t lm  O U j k l d ,  a n d  jUV, J u n t k e  S i r u iy h t .  M a r c h  f

E.M PIlK iiftS O F  (.■ K A M  K U A H .  —

Bmjiiig or disposing o f a person tu ashu'e—Ant XLV^ v f  ISBU {Penal Co‘de\ 370.

R , havin g obtained possession o f D, a girl about t le v e n  years o f agej ri5*pose<i 

o f JiCT to a th ird  jpersyn, ior  valuej willi intent tli«t suuh person should t n a n j  Itefj


