
Jja.

ssp perty o f tlie obligors, suflk-ient for the discharge of the debt, is 
 ̂ bypothecated fco him in the deed, and besides this another person 

became surety, I am disposed to regard the very high rate of in- , 
terest imposed in case of default as being of a penal churacter. At 
the same time the money was lent in the first insfcatice without 
intoresfcj and the deed hypothecates the property both7or the pay
ment of the debt and interest; the appellant therefore may hayo 
some ground for contending that the interest named in the bond is 
the consideration agreed to be paid by the borrower to the lender 
for the use of the money. Still the rate of interest impos d by the 
tenna of the bond is so excessively high, and specially so when the 
security appears to be good and the risk therefore less, that it; 
seems im-posaible not to regard the clause' respecting interest as a 
penal one, in case of defiuilt, and as there was default, 1 would 
give the plaintitt-appeliant reasonable compensation, and this I 
tlnnk would be half the rate imposed by the bond to the date of 
the decree of the Court of first instance, and after that I would allow 
interest at six per cent per mensem. But if the learned Chief 
Jnstiec considers that a less rate should be allowed, I am willing 
to reduce it to twelve per cent.

Appeal dismissed.
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Before 3 I r ,  J u s t ic e  Pearson and M r. J u s t ic e  Straight.

S a E O  E R A S A U  a s p  a s o ih b k  ( P l a i s k e f s )  t> I3D A I  S IN G H  (DEFENOANr).*;

V e n d v r  a «d  fn (r d iu x e r -~ T r a n s fe r  o f  im m o v e a b k  p ro p e r ty — S p e c if ic  p e r fo rm a n c e  o f  

c o n t r a c t ~ A c l  X V  o f  1877 { L i m i t a i i o n  A c t ) ,  seh. i i , a r t s .  113 ,136 , 144.

On the 27tli October, 1805, the vendor o f  certain imm oveable property execU" 
ted a  coEveyance of such property to the purchasers. On that date the Tendor 
•was hot in possession of th e property, although Ms tit le  to i t  had been adjudged 
l)y a decree against which an appijal was pending. The conyeyance did not 
contain any express promise or undertaking on the vendor’s part to  put the  
pnrcbasers into possession. On the 24th February, 1870, th e  vendor obtained 
possession uf tlie larger portion o f the property and on the 23rd August, 1872, o f  
th e  remainder. On the 5th October, 1S77, the purchasers sued tbe vendor: fo r  the 
possession o f  tlie propertyj stating that “ possession vras agreed to  be delivered on 

o£ poBsession by the vendor,” and that the cause o f  action was that the 
fmiJor bad not put them into possession. i/eZrf that the suit was not one fOy

' * S'irst Appeal, No. 55 of 1879, from a decree o f Babu Kaslii Nath Biswas Sub- 
osdiusite 3udgi3 oJ Jieerut, daied the iTtli February, 1879. ’



the Bpeciac perfjra iau ce o f a c o iito u t  to deliver posseision  to  n hicli art. 113 o f  1SS(
sell, ii o f A c t  X  V  o f  187" was applicable, but oug to  obtain possession in virtue o f --------------
the right aiid title  conveyed to tlio  purcliasers to w liieh  either nrtg. 13(1 or 114 of I ’r
sch. ii o f that A ct was apiilicable, and that, w h id ierer  of them  w as applicable^ (lie  Si
su it  waa withir time.

The facts of this case are sufHcientlj si'.ated for the purposes 
of this report in tlie jutl,!j;tnent of the High Conrfc, to which tliB 
plaintifts appealed from tha decree of the Court of first histance
disiiiIssiniT dieir .‘̂ iiit.

The Jniiior Government Pleader (Babu Dwarha Nath Banarji),
Pandit Ajudhia NatJi, aud Baba Oprokash Chandar Mukarji,iut 
the appeliants. •

The Smior Government Pleader (Lala Juala Prasad), for tlie 
respondeat.

The judgment of the High Court (P bakson, J., aud S'XTw\iGar,
J.j was delivered by -

P e a r s o n ,  J.— This purports to be a suit to obtain pos.sossioi! 
of landed property sold by the defendant to the plaintiffs on the 
27th October, ISHo. Oa that date the vendor was not in po.sscs- 
sion of the property, although his title to it had been adjudged by 
a decree of the late 8udder Dswany Adawlat, North-Western 
Provinces, dated 9th August, 1864, against which an appeal wa-s 
pending before the Privy Council. But he obtained possession of 
the larger portion of the prope’’ty on the 21th February. 15J70, 
and of the remainder on tlie iJord August, 1872, aud the call̂ ô 
action in this suit is that he has not put the phaiutiffs in possession 
ofifc.

The lower Court has h e ld  the suit to be one for the specific per
formance of a contract to wlduh art. 113, sch. ii, Act X V  of 1877 
is ap p lieab lc . and has dism issed  the suit as  b a r r e d  by efflux oj 
tim e , it having been instituted on the 5th October, 1877, or more 
than three y e a rs  a fte r  the dates a b o v e  xneutionGd.

On exaniiniug the deed of pidc, we find that it does not contair 
any cxjircss promise or undertaking on the vendor’s part to pu 
the vendees in possession. It recites tiiat lie lias sold to tliem am 
received the salc-considci-ation, aud goes on to dcchire that they
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regarding themselves as the absohite proprietors thereof, shall 
remaiu in possession of it from the date on which he may obtain 
possession of it in execution of the decree aforesaid.

Such being the terms of the deed, the plaintiffs are not in a 
position to sue that the defendant may be compelled to pnt them 
in possession in fulfilment of a specific engagement to do so, nor is 
such the prayer of their plaint. As we have already observed, 
they sue to obtain possession in virtue of the right and title con
veyed to them by the sale-deed.

In the 3rd paragraph of the plaint they say that the possession 
was agreed to be delivered “  on the receipt of possession by the 
vendor,”  but, inasmuch as there was not really any such express 
agreement, we must understand what they say to mean no more 
than that he was bound by an implied agreement to put them in 
possession.

Taking this view of the nature of the suit, we are unable to 
concur in the ruling that art. 113, sch. ii, Act X V  of 1877, is appli
cable to it, and we rule that either art. 136 or art. 144 is applicable, 
and that, whichever of them be applicable, the suit is within 
time. (The judgment then proceeded to determine the appeal on 
its merits).

F U L L  B EN C H .

B e fo r e  S i r  R ob e rt S tu a r t ,  K t „  C h ie f  J u s tic e , M r .  J u s t ic e  P e a rs o n , M r .  J u s t ic e  

S p a n k ie , M r .  J u s tic e  O ld f ie ld , a nd  M r .  J u s tic e  S tra ig h t.

R A M  P R A S A D  ( D e f e n d a n t )  ®. S U K H  D A I  ( P l a i n i i f f j .*

D e c la ra t o ry  d e tree— C o m e q u e n tia l r e l ie f— A c t  V I I  q/'lSTO {C o u r t  F ees ' A c t ) ,  s. 7, 

c/, 10. (c ),  and sch. i t ,  a r t . 17 {H i) .— S u i t  to  estab lish  r ig h t  t o  a tta ch ed  j i r o -  

p e r ty — A c t X  o/1877 (C io U  P ro ced u re  C o d e ),  s  283.

In  a  suit, u n d e r  a. 283 o f  A c t  X  o f  1877, fo r  a  declaration  o f  h e r  p ro p r ie 

ta ry  r igh t  to  certa in  im m oveable  p ro p erty  attached  in  the execution  o f  a  decree , 

the  p la in tiff asked that the p roperty  m igh t be  “  p ro te cted  fro m  sa le .”  H e ld , that  

consequentia l re lie f, w as cla im ed  in  the suit and  cou rt-fees  w ere  the re fo re  le v ia b le  

under s. 7, cl. i t ,  (c ) ,  and  not under sch ii, art. 17 ( i i i ) ,  o f  A c t  V I I  o f  1870.

•  S econd  A p p ea l, N o .  499 o f  1879, from  a  decree o f  J. H .  P rin sep , E sq ., J u d g e  
o f  C aw npore, dated the 24th Feb ru a ry , 1879, affirm ing a  decree o f  IJabu R am  K a li  
C h au dh ri, Su bord ina te  J u dge  o f C aw np o re , dated the 3 rd  M a y , 1878.


