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fTround t i n t  tlic* deeive under 'n.’hieh tl e p la in t’lf  pnrclifi^ed f la ' 
II (leereo obtained in a friu iJiilen t traiisuetiori arA  therelcir? diool'i 
have 110 force. On this pain i, if it be allowed th a t  a  uIJ 
Itf'liirui a Ji'croe wLich has not been set aside, it i.? siiSi'j'euii h> ar.y 
th a t tlie JitJ^fp li'is foim J th a t the ciefeQilaiit Jeo lin eJ  to  give an y  
erideiicp in  ■?ii|.port o f ik*-'' j'l.*a of fraud. As lie a's^rtn: J  ilie frau  i 
lie was bound to prove it, as he dH  not ev-'ii a t t f - ip t  t-j do 
there is an  end of tlie }>lea. I  would dism iss th'^ appeal aud affina 
-the ju d g m eiit witli costs*

A ppea l dismissed.

Before M r. Jmtke Spaiiliie and Mr. Justice Straiykt.

S A W A I  RAM (PiMNxiPF) I?. GIR PRASAD  S IS G a  (Defenoast).*
Wrongful disj
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•nof land—Oompensatim fo r  wrongful dispossession—Jurisdic­
tion— Act X  V I l I  o/187s (aV.- W-". i ’.. Rmi Act), s. 9-5, clauses (m ) and (n).

In an estate held b j S as a SHb-proprietor lie held certain laad with a right , of 
oecupaney. G, the samindai-j obtained a decree against S in a C ifil Con it for. the 
possession of the estate, in execation of which he ousted S from the estate iuclud- 
ing the land held by him with a right of oocitpaiicy. This decree haring been, set 
aside* SrecoTered the possession of the estate mcSuding such lanii, and sued G in 
the Civii Court for ihe value o f tbe crops standuig on such laud at the lime he was 
ousted from it by a, and for the rents of a portioii of such land which 0  had let to 
tenants while iu possesaion of it, Beld that tte  sHit was cognizable by the Civil 
CoEfls (1) and that G was.liaMe for sach rents.

Is  fche year 1871 tlie plaiotifF in this suit was ia tlie possession 
of a oerfcam estate paying rê ’enue to Gorerument, situate in tlio 
Aligarh district, of wHcli the defendant was the proprietor. At the 
settlement of this estate in that year a dispnte arose between' tlie 
plaiatifi’ and tiie defeiidaut as to the nature of the former’s posse;! ■ 
aion. On the 2ist December, 1874, the Settlement OB'icer made an 
order which deohired thtit the plaiatiff was the lessee of the e.staie 
for ail iudefiiiite term, and that he "ffas also an occupiiaey-teuMnt 
of fifty-oae bi^has. ten biswas, of land comprised in ihe estate. Tlje 
defendant subsequently instituted a suit against the plaintitf iti 
the Court of the Subordinate J-adge of Aligsirh, fur his ejectLnent

' ’ Second Appeal, No. 991 of 1879, from a decree of C.- W. Moore, Esq., ' 
Jud|?e of Allgacb, dated the 28t!i July, 1879, modifying a decree of Maulvi Farid— 
xid-din Ahmad, Subordioate Judge of Aligarh, dated the 29th March, 1679. : * ■

f l 'j See also Halian Dan t . 'i’r>a Ram, L I.. H,,2 Ail. 107.
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ISSJ from tlie estate an d  for tbe cancelm eut of' tb e  S ettle m en t Officer's 
alleging lh a t  t i e  lease uoder, w hicli th e  p la in tiff he ld  it©  

estate had expired. B e  obtained  a decree in  th is su it on the 2&t!i 
J e ty , 1876. On th e  31st A ugust, 1876, in  the esecm lion of th is 
decree, the p lain tiff was ejected from  the en tire  estate iDeluding th e  
fifty-one bighaSj te a  bisw as, o f laud. , On the 7 th  D ecem ber, 1877y 
this decree was set aside an d  the  defendan t’s su it dismi&sed b j  th e  
D istric t C ourt, oa  ?ppeal by  the plai^itiff, -which decided th a t  th e  
p laintiff held th e  estate , no t as a lessee,' h u t as a  siab-proprietor 
under a  perm anent ten n re . , The B is tric t C o u rt’s decree w as 
affirmed by the H ig h  C ourt on the  l'6 th  May>- 1878. A fter th e  
passing  of the H ig h  C ourt’s decree the p laintiff, on the 4 th  Jiily,. 
1878, recovered the possession o f the en tire  estate , .H e  sahse- 
q iiently , in H oreinher, 1878, in stitu ted  the present smit a^^jainstthe 
defendant in  the C ourt of the Siibordm ate .Ju d g e  o f A lig a rh , ia  
which he claim ed, inter alia, ( ij the value © fthe crops stand ing  oo 
the fifty-one b ighas, ten  biswas, o f land a t  the tim e th e  defendant 
obtained possession of such lan d  in the execution o f th e  deere^’ 
dated the 29th J u ly , 1876, a lleg ing  tha t the defendant had  appro^ 
priated  such cro p s: and (ii) th e  rents of fo rty -e ig h t b ighas of land^ 
being  a p a rt o f the fifty-one bighas, ten bisw as, before mentioned^ 
■which th e  p lain tiff alleged had  been let b j  the defendant to  tenants. 
T he Subordinate Ju d g e  gave  the p la in tiff a decree in  respect o f  
those claims. On appeal by  the  defeudant the D istrict Jn d g e  dis­
missed the sa it in 're sp e c t of these claims for the reasons w hich 
appear in  the follow ing ex tra c t from  his decision :—

“ I t  is to be observed th a t the p laio tiff in  this snit has alw ays 
had t\¥0 dift’eren t r ig h ts  in this T illage  ; first, his rig h ts  as lessee o f 
the zam iiidars, secAndly, his r ig h ts  as an oceopancy-tenant o f fifty- 
en e b ighas, tea  biswas, of la.nd. W ith  these la tte r r ig h ts  th e  Civil 
Gouvt has FiO conccrn, iior has asiy order been passed by  ̂ or any 
elaim  been m ade in, auy  Civil C ourt th ro n g h o u t these preceed inga 
is’hich co'ttld affect the p laiiitifi’s possession as an oecapancy-tenant 
of the fifty-one bighas, ten  biswas, o f land. The Civil Court’s 
■orders' iiave alvrtiys had referenoe to the zaniindari rights held by 
the lessee. It follows, Uien, that any interference -with the plaintiff’s 
vtgiits as an ocfcnp^xncy'tenantj of which the defendant may have
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been g u il tr , wa.9 m ade the (Je'esidant a sz a in iiu ia r iq poFsessioD, 
and had no w a rra n t of tbe Civil Coitrt to support them . I t  Is clear* 
also th a t llie defend tint; was in po?ses«ion as zam indar fVom A ngusx,

' 1876. I t  appears to rne th a t, in A iigast, 187t), the defeiiilaiit 
tu rn ed  the piaiiitiii* oui o f his oe iip iincv-tenantT  a id se’zeti the  
s tanding  crops on the lands comprigi d theroin, the {dain t'ft m ig h t 
and  shoukl liave m ade applications under s. 95, chiuacj; sm} aiul (« ) ,  
o f . Act X V I I I  of 1873. Those applications slicuhl have hee i 
m ade -within s is  m onths of the cause of action {s. 96, e.), and as those 

' applications ‘ m igh t hav e 'b een  m ade’, no o th er C ourt (s. 95^ eaii 
tak e  cognizance of the m atter to which th ey  would have referred. It 
i s  no th ing  to the purpose to say  th a t th e  p lain tiff was aw aiting , the 
end of the litiga tion  in the Civil C ourts. The action of the defend­
a n t in  seizing  the crops and ta m in g  plaintiff o a t ,o f his cu ltivation  
was alw ays w rongful. I t  has n o t becom e so on ly  a n d e r  the Civil 
C o u rt’s final decree, though  th a t decree m ay throw  a  s tro n g er lig h t 
on the w rong. 1 have, therefore, no hesita tion  in  decid ing  th a t  
the elaim on account of the s tanding  crops is no t cognizable here, 
and would be, in  m y  opinion, barred  by lim itation , even i f  the C ourt 
had  ju risd ic tio n , as th is seizure of the s tand ing  crops was never 
•ordered by th e  Gom’t  and  was outside the litiga tion  betw eeu the 
parties.

“ T u rn in g  now to the claim  o f the p la in tiff to the re n t  o f the 
^%hud-kasht'" land, no doubt the defendant had the rig h t to  collect the 
ren ts  of th a t  land from th e  plaintiff (if the d efendant had no t ousted 
plaintiff), a s  long as he (defendant) was in  possession as zam indar, 
and  now th a t  defendant’s possession as zam indar has been restored  
as lessee, th e  p lain tiff is  en titled  to receive from  defendan t w ha t 
defendant was en titled  to  collect and could accord ingly  have collect­
ed. The low er C ourt has found as a  fac t th a t  the lan d  in  question 
was le t by th e  defendan t in  1286 iasli for E s. 175, and  from th is 
fact has deduced th a t th e  re n t for the  ra b i o f 1 2 8 i fasli should 
have been E r  72-14-0. These, how ever, a rc  ren ts  ^vhich the defetid- 
a n t collected fro^n tenants a t  will, w ith  whom, so fa r as the Civil 
C ourt is concerned, he had  no rig h t to  deal in connection w ith  
p la in tift’s “  khud-liaslit’’’ land. These sum s in  fact rep resen t the*' 
damnge resu lting  to plaintiff, no t only from  his ejectm en t from his
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1 18SU lease, but iilso from liis “ lands. As already remarked
' h y  this Oourt, the Court below has iio concern with the latter 
ejectment mid resulting damage.

“ The question is how miieli the defendant received from the 
land (khud-hasht) as zamindar and by virtue of the rights held 
to be his by the Civil Court.

“ There is no evidence to show, In fact, as regards 1284 fash’, 
if the plaiutiff is to be believt d, defendant received nothing but the 
crops standing on the land, a matter I bare already disposed of.”

The plaintiff appealed to the High Court.

Pandits Ajudhia Bath and JŜ and Lai, for the appellant.

FAmWi Bishavilhcn' Bath and Munshi I  iasad, h r  the
respondent.

The judgment of the High Court (S p a k k ie , J., and S t r a ig h t , 

J.] f 1 s it is material for the purposes of this report, was as
fo il —

“̂ 1 \is , J.- The facts of tlie case are very clearly set forth by 
the first Oourt in the elaborate judgment in fafour of tlie plaintiff. 
In appeal the Judge modified the first Court’s judgment, finding 
that, when plaintiff'has been dispossessed from the lands comprising 
hirt ocoupaiK'.y-riglit as tenant, he should have made an application 
nnder clauses to) and (»>, s. 95, Act X V III of 1873, and, as this 
applioation might have been made, the Civil Court had no juris- 
(iietion to hear this part of the claim, which, indeed, if the Civil 
Coixrt. could have entertained it, was barred by limitation.

It is contended by the plaintiif that the Civil Court had full 
jarisdiction : the plaintiff in bringing this suit had adopted the only 
course open to him, his ejectment havnig been carried out in exe­
cution of a decree of Court, and this decree having been subse­
quently set aside: the Judge too had erred in holding that the 
claim was barred by limitation, and in dismissing the claim on 
account of the lands.

We are of opinion that the applications referred to in letters 
(j'rt) and («)j for compensation for wrongful dispossession, or for
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recovery of possession of land of wliich a tenant has been wrong- 1SS9 
full}'- dispossessedj do not apply to tlie present case, in there :
•was no wrongful dispossession within the meaning of the Rent g p* 
Actj and that the claim of the plaintiff was not one for -vvhich a Sisgh

remedy was aYaiUihle under s. 95 of that Acfe> and, therefore, tlie 
Civil Conrt had jarisdiction. Holding this view, if; follows that 
the limitation of s. 96 of the Rent Act does not apply. So, 
we think that the Judge was wrong in dismissing the claim 
for the rent of the “  khud-hasht'''’ land which defendant let to 
tenants. The effect of the decree against the present plaintiff, 
when executed, put him out of possession of the entire estate which 
lie held as lessee, and defendant took possession of all the lands.
Therefore plaintiff is clearly entitled to a refund of all rents to 
which the lessee alone had a claim; if he had chosen; as defendant 
did; to let a portion of his sir.

Appeal alloimi.
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B efore  M r. Justice Pearson and M r ,  Justice Straiqht, ISSO
‘ " 1‘eh'uartj

B A M  L x iE H A N  R A I  (p L iiN treF ) w. B A N D A N  R A l  a n o  o iiiu h s  ("d b e 'Eh d a r t s ) .*  

Vendor a n i Purehasef— F irs t and Second Purchasers,

The proprietor of certain im iaoveable property  conTcyed it  first to on e  
'person and then  to another. T h e  first puruliaser sued th e vendor and th e second  
purchaser for the posssssioa  the property, a lleg la g  th at lie  had been p ut in  
possession of i t  but had been oustecl by the second purchaser. H eld  that the first 
sale Was not vo id  by reason of th e non-paym ent o f  th e  purchage-nioney, and th at, 
th e  second sa le  being invalid  as having been m ade b y  a pergon w ho had no T igh ts  

and interests remaining' in the property, the sccond purchaser was n ot a represen­
tative o f  the vendor and en titled  to receive th e purcbase-m oD ey found to  be still  
due to him  froaj th e first purchaser, aud to  reta in  possession  o f  th e  property tm til 
th e receipt o f that purchase-m oney.

The faotŝ  of this case are snfBoiently silted for the purposes 
of this report in the judgment of the High Court.

Munshi Samman Prasad and Sukh Ram, for the appellant.

Lah; Lalia Purshad and Babu Lai Chand, for the respondent,';,

* Second A ppeal, No. 725 o f  1879, from  a decree of Maul vi A b d a l M ajid KhaiS, 
Subordinate Ju d ge  o f G hazipur, dated the 27th M arch, 1S79, m od ify in g  a  decree  
o f  M aulvi Mir Badshah, M unsif o l Saidpur, dated the 21st Peeember 187S,
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