TTE TADIAN LATW REPORTS. [VOL. IL

and investing hi% transforce wity, his estate.  No doubt the zervices
agread to be given {o the Bajrh on his own application were most
vtont snd I Tiely to be very heveficial to himself and his pro-
“ato has still remained his, and is his, and his alone,
ean be used in ‘.ll>‘11dxc]al proecedings connected
stion,  As for Major Powlett, he, as Political
intendent of the estate under the orders of the
p]v no locus stundi whatever, nor

ORI

NERBTARY

1l at the Government of India, in such
a suif, vven i that Government had itself o betier title than it has.

The appeal s allowed ond the seib i3 dismissed with costs in
both Courts,

Pranso¥, J—Tha property in suit is claimed as lLelonging
to the Hota ostate, and the dlaim 13 hased on the proprietary
vight of the anah uf Kota. It he be the propristor of the property
the subject of the elaim, he sheuld have been the plaintiff in the
guit s on the other 11 :1(1 if his vight and interest thevein has passed
to the Glovernment of India, ths Government of India should be
the })1 intiif.  The Political Agent and Saperintendent of the Kota

Ruj does not profess to lave any such proprietary right and

iuterest in' the property us to entitle him to sue as plaintiff for
its vecovery.  The suit, as brought, must be dismissed, and the
appeal decreed with costg,

Appeal allowed.

FUILL BENCH.
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o Sl okt

Syt pdcie

EStun ety Ko Chicf Justive, Alr, Justice Pearson, Mr. Justice
y Bl Juiice Qldficdd, and My, Justice Straight.

EMPARESS OF INDIA » SRI LA AxD orases,

Y—Duying or selling aminor for the
rostitution, de.

Certnin persous,
meuber of & i,

mmlr.Cd a wmember of such higher easte to fake her i
wiarringe aud to poy money for her In the full belief that such rebx‘cscumt-ion wag
tyue. s Jeld, per Sruany, G, J, that such persons could not be convicted, on these
facte, of offences wader 53, 372 aud 378 of the Indian Penal Code. Per OupvisLn,
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1. and Stracur, J., that, if such gitl was disposed of for the purpose of marriage, 1880
it conld not he suid, becaese the marriage might be invalid under Hinda faw, that
2 with the intention that she

O et

sach persopsae wuld be employed or used for the  Hwrprzss.
purposes of prostitution or for any unlawisl and immorsl purpoese, or thag I'"'_m"‘

they

T

fnew it to be likely that shie would be employed or nsed for snch purp SRI LAL

and econsequently they conld o be convieted of an offuice under those seetions
Fer Pragson, 5, and 8o 81

purpuse of marrisge, although the marrbze mizhs be o

thay, such mivl b

ug heen disposed of for the

navle under fHinda

Jaw, it did nob appew that 36 was whally fovalid, and therefs

knowledge could nob gertainly be presumed, and s

e such infent ov

Tl persons esitld not be convicled
of olfences under thase sectiuns,

T

This was & reference to the Full Bench by Steaight, J.° The
facts out of which the reforence wroze and the point of law referred
are stated in the order of reference.

Straenat, J.—These arve appeals against a series of convictions
by the Officiating Sessions Judge of Gorakhpar., The appellants
4 ander-ss. 872 and 373 of the Penal Code. The evi-
dence establishes that they, by falsely representing certain girlg
of the Baniuh, Dome and other castes to be members of Kuyasth,
Rajput, and Abir famnilies induced a number of Kayuasths, Raj-
puts, and one Ahir to take these girls io wife and to pay money for
them to the appellants in full Lelief that the roprescmtation was
true. The question I have to refer for the decision of the Full
Bench s whether ‘under such civcumstances the conviections on

ss, 372, 373, Penal Code, can properly. stand

were charge

The Junior Gowgrnment Pleader (Babu Dwarka Nuth Bunazji),
for the Crown.

The acensed persons were nob represented.

Sruart, €. J.—O0n the facts as stated to us in this reference
and as explained ab the hearing, it is quite clear that the convie-
tions under ss. 372 and 873 cannct stand. The offence apparently
committed by the aceused was cheating. There can be no doubt of

" the immorality of the purpose and mokive on the part of the nccts-
ed, but T hesitate to say that their conduct was unlawful in any
absolute sense. . On discovery the girls, who by fraud had suceeeded
in becoming wives, and who had in the meantime communicated
loathsome disease to tho unforbunate men who had married them,
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were turned oui of their so-called hushands’ houses, and it would
appear (rom what was stated at the hearing that their course of
life thereafter was that of prostitwion, so that what began in
frand to the hasbands hus ended in the permanent degradation of

the wives themselves.  Again, the girls appane to have beou parties

to the fraw! committad on thele hushands, having been duly ins-
tructed beforeland by the nconsed a3 fo the pard they were to pluy
and the deeeit they wors to prastise on the wnhappy men, and they

acted the part so well that the ceremony of marrings was gone

hrounsh without any saspieion baing entertained thut anything
through without ang [ baing entert b thut anything
was wrong. . That this state of things could not be reached by-any

law, eivil or eriminal, I hesifate to wfinm, Tha appellants in the
present ease might have been tried for cheating uader s, 415 of
the Puenal Code, and L wm incliuved to think that a very strong
argument might be maintained in support of the opinion that these
girls, wives though they be, were guiliy of abetment and conspiracy,.
within the seope nnd mouning of 5. 107, The convietions, however,
under g8, 372 and 873 were altogothor mistaken, and ghould be set

aside.

Praxsow, J.—If as T un 1,
the cvidence establishes noinore than this, that (he appellants, “by

and the raferring order to m

falsely representing certuin girls of the Buuizh, Dome and other
lTow castes to be mombers of Kayasth, Rajput, and Abir fumilies,
induced a nuwmber of Kayasihs, Rajputs, and one Ahir to tuke
these girls to wife and to pay money for them to the appellants in
full belief that the representation was true”, then I am clearly of
opiniom that they cannot be convicted of the offence defined in
5. 872, Indian Penal Code,  Fur conviction of that offence it must
ho proved that the accusad intended that the minor should be em-
ployed or used for ths purpose of prostitution or for some unlaw-
ful and immoral purpose, and koew it to be likely that the minor
would be so employed or used, Nol only are we given to under-

- stand that evidence of such intent or knowledge is wanting ; but it

would séem that under the circumstances such intent or know-
}edga;cannot certainly he presumed, The girls were disposed of
for the purpose of being married, and, although the niarriagos
might bave been objectionable under Hindu law on the ground
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of the inequality in vespect of social statns of the respective par-
ties to them, it does not appear that they would have heen wholly
invalid. The offence of which the appsliants were apparently

guilky was chenting as defined in s, 415, Indian Penal Code,

—T1 comeur in the opinion of Mr. Justice Pearson.

Orprienp, J.—1 the nceused intended boud fide that the girls

should be taken in marriage, although, hy reason of differonce of

caste, no legal morriage i

ght take plaee under Hindu law (and
on thiz peint it Is unnecessary to give an opinion), veb the acensed
will not be guilty of an offence under ss. 372 and 373, Indian Penal
Cude, for it canuot be sald that they acied with intent that the
girls should be employed or used for purpose of prostitnlion or
for any unlawiul and immoral parpose, or that they knew it o he
likely thut they woukl be employed or used for such purpose.  The
raference does nog rr-qune ns to oo further -in our reply or to say
whit offence under the Penal Code the acensed may have com-
mitted,

Senatant, J, —Upon the question I have submitted to the Full
Beneh inthis refevence, T am of opinion, that the convietions under
gs. 872 and 873 cunnet be sustained.  The main objeet and real
intent of the sccused was to get moner and the ropresentations
made wora mevely the means to that end. I do not think it can
be suid, that the prohibited act was done with the intent, that the
minor should be used for an “wnlawful and immoral purpose.”
All the fulse statements were diveeted to convineing the proposed
purchasers of the givls of their caste qualifications for marviage,
and the Sessions Judge specifieally found that the buyers were
deceived. This is clear from the fagt, that in each case the cere-
mony of marriage was gone through with all the accustomed for-
malities attending such proceedings, and il is equally plain, ‘that
the aceused, never -contemplating ‘that discovery of their frauds
would take place, intended, that tho  girls should: live as -the
wives of their purchasers. = Ib was contended by the Junior
Government Pleader; that, as in point of fact no proper .or recog.
nizable marriage could take place hetween persons of these diffor-
enl castes, the acoused must be dssumed to have intended the

Sef Laf.
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natnral consequences of their acts, namely, that the ultimate posi-
tion of the girls would be that of mere mistresses. Kven if this be
so, which I very much doubt, it cannot be said, that that is an
“ unlawful and immoral purpose.” It may be immoral, but it is
impossible to say it is unlawful. The mischief aimed at by these
sections was traffic in female minors for purposes of « prostitution,”
that is, in its perfectly well-understood scnse, “or for any unlawful
and immoral purpose” of a like description. But here a form of
marriage, no matter what its precise character was, was gone
through, and though the men who took part in it have been pun-
ished by being put out of caste for disrcgarding the rules and
rogulations of their commanity, it docs not appear’ to mo, that the
girls should, for the purposes of the law, be regarded as any the
less the wives of those excommunicated persons.

Entertaining the views T do, L am of opinion that the convie-
tions under ss. 372 and 378, Penal Code, must bo sct aside.

APPELLATE CIVIL,

DBefore Mr. Justice Spankic and Mr. Justice Straight.
JANKI DAS (Dgrexpaxt) . BADRI NATH (PLAINTIFF).*

Suit for money charyed on Immoveable Property—Jurisdiction—Mortgage— First
and second mortgages--Sales in exccution of decrecs enforcing mortgages— Auction-
purchasers.

Held that a siit for money charged on immoveable property in which the
money did not exceed Rs. 1,000, although the value of the immoveable property did
exceed that sum, was cognizable by a Munsif, such property being situate within the
local limits of his jurisdiction.

Certain immoveable property was sold on the same day in the execution of two
decrees, one of wWhich cnforced a charge upon such property created in 1864 and the
other a charge created in 1867; Held that the purchaser of such property at the sale
in the execution of the decrce, which enforced the earlier charge, was entitled to the
possession of such property in preference to the purchaser of itat the sale in the
execution of the deerec which enforced the later charge, notwithstanding the latter
had obtained possession of the property in virtue of his purchase. Ajoodhya Pershad
v. Moracha Kooer (1) distinguished.

* Sccond Appeal, No. 785 of 1879, from a decree of I. Lushington Esq., Judge
of Allahabad, dated the 6th May, 1879, reversing a dceree of G. E. Knox, Esq.,
Subordinatc Judge, dated the 24th December, 1878.

(1) 25 W. R., 254.



