
1880 Before S ir  Jlohfrt Stitart, K t., C h ie f Justice, M r. Justice SpanMe, M r . Justice
d j-iM -il 2. OUfeld, mid M i'. Jusiiee. S tm igh l.

CHT3DI L A L  ah b  a n o tu b r  (rr.A iS T iF ffs ) v, K I R A T H  C H A N D  a » d

OTHEliS ( d E PE K D A K T S ).*

.-Ici F F I  o f  1S70 { (J w .r ( F e e s ’ A c t ) i  s. 7 , c la u .ie s  si a n d  i i . ,  s. 12j c L  u '.j a n d  e-t. ) f j  

2S— /li'l X  o f 18;7 (C iv il Procedure Oitde),ss. 44, i 5-~M »ltifa riouH  m it— ^O istiD ci 

su b jcc is ’ ’ ~  I ’l  > in t ~  i^ U m o T a n d m i o f  a p p e a l— S u i t  f o r  m o n e ij— P o u ie r  o f  ( k t  M ig k . 

C o u r t  to U v ff  ca u H -fces  on  im p rn p e rh j s ta m p e d  i/ o eu n ie n t

The plaintiffs saed in virtue of a oniKiitiotial sale wliicll lind been,foi*eclo3ed foi* 
(i.) posseaaion of a house, (iiO coiispensatioti, in fcUe nature of rent, for its tise 
ftiid occupation from the date o i foreoloaure to the date of suit, and (iii.) liktS 
cotBpensation from tbe latter date to the da.te on which possession o! the house 
should he delivered to them, the defeiiclants having purchased the house subs 
Bpq[uontly to the conditioiial sale but before the same was foreclosed. The 
JilawlifEs stated that their Cause of action arose oa tha date of foreclosure.

Held (Spankie, .T> dissentiiig) that the suit embraced “ distinct subjects*’ with- 
in the meaning of s. 17 of the Court JTees’ Act, 1870, and the plaint and memo* 
randum of appeal were oliargeable with the aggregate auioutit of fees tti"which 
the plaints or memoranda of .ippeal in separate suits for the difflereut claims 
Would have been liable-. • :

HeU also that, i f  a document wliioh. ought to bear a stamp under the Coui't 
li’ees’ Act has been used in the High Court, and the mistake or inadvevtencs 
Vhich perraitted its rseexition in a lower Court, -Wsfchont beiiig ptOperly stainpedj 
comes to light in the High Court, any Judge of that Oourt may, tJnder s. 28 of the
Court Fees’ Actj direct that it should he properly stamped.

FerSpANKiE) Ji—That ch ii, s. 7 of the Coarfc Eees’ Act, did Hot apply to tW  
third cMtUj nor was it one for money within the meaning o f cl. i, ot thufc section* 
but one for which s. 11 of that Act provided.

per OLBtiELB, J.~That oourt-fpes were leviable in rSspect of the thitd olaiaij 
Vitti reference to ol. I j  s. 7, and s. 11 of the Court Fees’ Act.

Taia -was a case which came before the 1"all Bench under the fol-
lowhig c'ircuinstaiice.s : —The plaintiffs in thia suit alleged that the 
conditional mortgage of a certain house made in their favour in 
1872 had been foreclosed on the 19th May, 1875 t that notwith" 
Btaflding this the defendants, who had purchased the house in 18?3 
in the exeeation of a decree for m oaejj had refused to siirrendei* 
fee posssssion of the house ; and they claimed (I) possossioti of the

,8^ . 'TilR ISD IAK LAW  RlStOEtS. [V O L. tL

• Seeomi Appeal, No. 150 of lS'/9, frato a decree of 0. Daniell, Esq., Judge o:̂  
Gorakhpur) dated the 22ud Sovernbor, 1878, reversing a decree of Maulri Ahmad"
Wlah, Muusit of Goiakbpm-j dated tile 13tii September, 1878.
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liouse, valued at Rs. 275 ; (ii) Rs. 72 being compensation ia tbe 
nature of rent for the use and occupation of the -Iiouso from the 
19th Blay, 1875, the date of foreelosui’e, to tha institution of the suit, 
at the rate of two rupees per marisem ; and (iii) similar eoiapensa- 
tionforthe '‘ future” from the iusUUitioa of the suit to the date oti 
which possession of the house should be delivered to them. They stat
ed that their cause of action arose on the 19fch May  ̂1875, the dat<j 
of foreclosure. They paid on their plaint a court-fee of Rs. 2S-d--0. 
Oa appeal from the decree of the Court of first, instance awarding 
the plaintiffs possession of the house and future ” conipGDsation, 
the defendants paid o h  their raeaioraudum of appeal a court-fec of 
Es. 26. Oa appeal by the plaintiffs to the High C’o\-Hrt from tha 
decree of the lower appellate Court dismissing th« biiit, the 
taxing-officer of tha High Gourfe reported that d6tic*i''nt ’>urt-fee3 
liad been paid both oa the plaint and the memoraoduni of iippeai 
in the lower appellate Oourt. That offioer stated that tlio proper 
, fee payable on tha plaint was Es. 41-10-0, and on the memorandum 
of appeal Rs. 3S), computed as follows

(ij Claim for possession ..a

(ii) Ditto for hoase-reiit

: iii) Future rent at Rs» 2 per mensem 
under s. 7, el. ii.. Court Fees’ Act

Total ...

(i) Claim for possession

(ii) Future rent at B«. 2 per mensem 
under s. 7, el ii., Court Fees’ Act,

. Total

Es. a, 
21 0 

5 10

18 0 0

4-i 10 0

21 0 0

18 0 0

ISSi’i

CsiBDl L

ICnuTH
CaA>'D.

3,9 0 0

la  consequence of tliis report the oast came before the Fall 
Bench together with that of M u l Ohawl Shi'ii L'3.1 (.1)̂
with the report of which it should ba read.

Pandit DUhamhhar Ncjh^ Muashi SuhJi Rani, and Maulvi M i 'M i

Rasan, for the appellants.
1̂) See ante p. Ci"O.
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'1880 Tlie Senior Qovmiment Pleader {hsi\?L Juala Pmsad) mdi the
Itm ior Government Pleader (Babu Dwarha Nath Banarji), for the 

V. respondents,
jmsiT The following judgments were delivered by the Fall Bench ;

St0 ARTj C. J .—This case also oama before ns on the report 
of the Office. It appears that there is no deficiency of court-fees 
in this Oourt, hut that tliere is a deficiency to the extent of Rs. 
18-6-0 oa the part of the plaintiff ia the Mansifs Court, and of 
Es, 12-12-0 on the part of the defendant in the lower appellate Court.

Pandit Bishambhar Hath for the appellants objected that this 
Court had jurisdiction at this stage to entertain the question 
relating to * e  deficiency of court-fees reported by the Office, but 
I  am clj^^'^of opinion that s. 28 of the Court Fees’ Act gives us 
full pwer for that purpose.

On the merits of the q̂ uestion respecting the court-fees to be 
charged, this case'falls within the principle of the decision we have 
given on the same legal (question in First Appeal Ho. 15 of 1S79 (1). 
According to -fehe principal recognized ia that case the report of 
the Office in this case is clearly right, and the additional court-fees 
to be paid by both parties is ordered accordingly.

SuEAiGHT, J.— I agree in the views and conclusions of the' 
Chief Justice.

Spankib, J.—The learned Pandit Bishambhax’ Kath appears to 
question the power of this Court to decide that a document found in 
the record of a case sent up in appeal or on reference, as for revision, 
to this Court should be properly stamped. With reference to fees 
in other Courts than, the High Courts and Presidency Small Cause 
Courts, the pleader argues that out power of interference is limited 
by s. 12, cl. iij of the Court Pees’ Act. But' I  would claim full 
power for the Court’s interference, quite outside chaptors Hand I I I  
of the Act, S. 28 provides that no document -which ought to bear a 
stamp under the Act shall be of any vahdity, until it has been pro
perly stamped. She section deals with the case in which a docu
ment through misfcako or inadvertence has been rcccived, filed or 
■used ia any Court, without being properly stamped. Such a docu
ment may be returned at the out,set by the presiding Judge of the 

(1 ) See ante p. 676,
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Court in which it lias been so reaeived or filed or used, or if tlie da- 
oament lias been received, filed or used in a Biglx Court, any Judge 
of that Ooitrt, may, if iie tliiiika fit, order that such daeumeiit may 

be stamped as he may direct. But the section does not say that tlia 
High Ooart Judge can iuterfere only whan this document has actu
ally been filed in his Court. If the document has been used in 
the High Courtj and the original mistake or inadvertence which, 
permitted its reception in a lower Court, wifchout being properly 
stamped, comes to light in the High Gourfc, any Judge of that, 
Court may direct that it should be properly stamped, always having 
regard to the fact that it must be a docaraeut chargeable under 
the Court Fees’ Act, This construction appears to be quite reason
able and consistent with tiie conclnding provision of the section, 

and on such document being stamped accordingly the same and 
every proceeding relative thereto shall be aa valid as if it had been 
properly stamped in the first instance.” In fact, when the insuffi
ciency of the stamp has been detected and when a proper order haS 
been made and carried out, the original mistake or inadvertence 
and all subseqaent consequences of such mistake or inadvertence 
are cured.

On the other question my opinion in the reference regard
ing First Appeal No, 15 of .1879, Mul Chand̂  plaintitf (1), would 
govern this case.

The suit does not appear to be multifarious within the terms 
■of s. 17 of the Court Fees’ Act. It is one for immoveable property  ̂
and a cltiim for arrears of rent in respect of the property claimed 
is joined with it under s. 44, R u I g  a, to which s. 45 of the 
Procedure Code is subject. I  do not think that the plaint would 
be chargeable as provided by s. 17 of the Court Fees’ Act. Tha 
application of clause ii, s. 7 of the Court Fees’ Act seems altogether 
wrong ; the plaintiff: asks for house-rent in future, as he would ask 
for the raesne profits from the date of decree to the .date of posses
sion uiiiler the decrcG, It is not a claira for money in the meaning 
of cl. i. ; the rate is known, but not the sum that would be actually 
due when posscssiciu wa.s given under the decree. Probably s, 11 
of the Court Foes’ xict provides for this part of the claim.

(1) Seeawfep. CrC.

iSBQ
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O ld f ie ld ,  J .— The suit in  my opinion embraces distiaet sub
jects of the nature of tliose. referred to in s. 17, Court Fees’ Act. 
Here tlie claim for posgession of the house and the claim for rent, 
wliicli in this suit is by way of damages, arise out of different 
causes of action and might have been made subjects of differenfe 
snits. So much of tlie claim as refers to future rent should be 
eliarged for court-fees under cL i., s, 7, leviable under tlie pro
visions of s. 11 of the Act. The objection is quite untenable that 
this Court has no power, to interfere to order that tbe documents 
shall be properly stamped, as fall power to that effect is conferred 
by s 28, Court Fees’ Act.

CIYIL JURISDICTION. -

B i f f , re M t. JuBlice rtars&n and 3 ]r. Justice Slrmyhi..

M IAN JAN  (adctios-fcrceassbu) v. M AN SINGH (oEaKEK-HoiinEB).*

Sale la cveculion~~dct X n f  1817 (_Ciint pruceduie Code), ss. 811, Sl^— Eepitw 
of judyment

On tlie day flsed for tlie sale of certain immoveable propetty in tlie cxeontiorf 
o f a (Iccrec the Court made £in order pcstponiug the sale, but the sale had lieeB 
effooted Uefore such order reaehed the officer conducting it. The Court, no apijli- 
cation ia-ving Imen made to set aside llio sale, pasged an order confirming 
it. S«bse(iuently, an application by the decree-holdsr for a review of this 
order lisving been granted, the Conrt pasged an order sstting the sale aside bb ille
gal. Htld that, the sanction to the fsnle originiilly given having betn withdrawn, 
the sale could not legally be held, and that the sale which was effectedj the order 
<tf postponement notwithstanding, ivas unlawful and invalid, and in reviewing its- 
first order and in setting aside the sale as illegal the Conrt executing the decree 
had not acted uiira vireti and its action waa not otherwise illegal (1).

On the day fixed for the sale of ccrtain immoveable property ir̂  
ilie executiouof a decree, the judgment-debtur applied to the Sub- 
firdinate Judge of Aligarh, the Court eseetiting the decree, for tbe 
postponement of the sale. This applicatioii was granted, tie Sub
ordinate Judge making an order for the postponement of the sale. 
Before this order readied the officer appointed to'conduct the sale,.

^Application No. 43B- of 187!), for revision of.an order of W. C Turner, B.ecf.j, 
Jndfie Of Alis?arh dated the Cth .‘September, 1879, and of an order of Jlaulvl 
i;arid-tid.(3in Ahmad, Subordinate Judge of Aligarh, dated the 28th July, 187&.

(1/ See also Maijha Singh v. J k m  la.1, E. C, B., N.-W, P., 1874, p. 354,,


