THE I8DIAY LAW REPORTS. (VL. 1.
Befure Sir Rubert Stuart, Kt., Chief Justice, M. Justice Spankie, Mr. Justice
Olgfield, and Mz, Justice Straight.

CHEDI LAL axp avorusk (cna w58) v, KIRATH CHAND arp
OTHRRE (DEFEEDANTS).*

Aet VI of 1870 (Cmert Feed dety, s, 7, clauses is and it., 5. 12 el. ity and g2, 17,
98-—Aet X of 1877 (Civil Procedure Code )y ss. 44, 45— Multifurions suit—< Distine?
sybjecty” ~ PLuint— Memorandwm of appeal—Suit for money—fower of the High
Oourt to levy cawrt-fees on improperly stamped document.

The plaintiffs sued in virtue of 2 conditional sale which had been foreclosed far
{i.) possession of a house, (i) compensation, in the nature of rvent, for its ase
and occupation from the date or foreclosure o the date of suit, and (iii) like
compensation from the latter date to the date on which possession of the houso
should be delivered to them, the defendants having purchased the house snbs
srquently to the conditional sale but before the same was foreelosed. The
plaintiffs atated that their cause of action avose on the date of foreclosure.

Held (Srawnre, J, dissenting) that the suit embraced “ distinet subjects” withe
tn the meaniog of s. 17 of the Cotrt Fees' Act, 1870, and the plaint and memos
randum of appeal Were chargeable with the aggregate amount of fees to which
the plainta or memoranda of appeal in separate suits for the diffcrent claims
would bare becn liable

Held also that, if 2 document which ought to bear a stamp under the Cout
Tees® Act has been used io the High Cowrt, and the mistake or inadvertence
Which permitted ita reception in a lower Court, without being properly stamped,
vomes to light in the High Court, any Judge of that Court may, under 5. 28 of the
Court Fees® Act, direct that it slionld be properly stamped.

Per Spaxkig, Jo~That el. 1}, 5. 7 of the Court Tees' Act, did not apply to the
third elaim, nor was it one for money within the meaning of cl. . of that section;
hut one for which s. 11 of that Aet providec.

Per (uprienp, J.~That court-fees were leviable in respect of the third elaim,
4with reference to el, 3, 8, 7, and 5. 11 of the Court Fees® Act.

Tris was a case which eame before the Full Bench under the fol-
lowing circumstances : ~The plaintiffs in this snit alleged that the
conditional meortgage of a certain house made in their favour in
1872 had been foreclosed on the 19th Muy, 1875 ¢ that notwithis
standing this the defendants, who had purchased the housc in 1873
in the exeeation of a decres for money, had refused to surrender
the possession of the house : and they claimed (1) possession of the

* Second Appealy No. 150 of 1879, from a decree of C, Daniell, Esq., J
Goraklipur, dated the 220d Novembér, 1878. reversing a decree of Mu&l.vi E:(l]fx:z\?if
uilah, Muxeif of Gorakhpur, dated the 13tn September; 1573,
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house, valued at Rs. 275 ; (i) Rs. 72 being compensation iu the
nature of rent for the nse and occupation of the -house from the
19th May, 1875, the date of foreclosure, to the institution of the suit,
ab the rate of two rupees per mensem 5 and (iii) similar campensa-
tion for the “ futnre™ from the institution of the suit to the date on
which possession of the house should be delivered to them. They stat-
ed that their cause of action arose on the 19th May, 1875, the date
of forcelosure.  They paid on their plaint a court-fee of Rs. 28-4-0.
On appeal from the deereo of the Court of first instauce awarding
the plaintiffs possession of the house and “ future” compensation,
the defendants paid on their memorandum of appeal a court-fec of
Ls. 26, Oun appeal by the plaintiffs to the High Co"c:-‘z\jt from the
decree of the lower appellate Court dismissing the - suit, the
taxing-officer of the High Court reparted that deficiont ~rt-fees
had been paid both on the plaint and the memorandum of Zzppeal
in the lower appellate Court.  That officer stated that the proper
foo payable on the plaint was Rs. 44-10-0, and on the memorandum
of appeal Dis. 39, computed as follows :—

Rs. a. D
(i) Claim for possession . a1 0 0
(ii) Ditto for house-rent ... e 510 6

dii) Futere rent ot Rs. 2 per mensem
under s. 7, ¢l ii., Court Fees® Act 18 00

Total ... 44 10 @

{i) Claim for possession .., o 21 0 0

(ii) Future rent abt s 2 per mensem :
under & 7, . i, Court I'ees” Act, 15 00

| e e

Total  veo 39 0 0

In consequence of this roport the ease came before the Full
Bench together ‘with that of Mul Chand v, Shid Charan Lat (1),
with'the report of which it should be read,

Pandit Bishambhar Noth, Manshi Suih Ram,and Maulvi Meldi
Dasan, for the appellants.
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The SBenior Government Pleader {Liala Juala Prasad) and the
Junior Government Pleader (Babu Dwarka Nath Banarji), for the
respondents.

The following judgments were delivered by the Full Bench ¢

Stuart, C. J.—This case also came before us on the report
of the Oftfice. It appears that thers is no deficiency of court-fees
in this Court, bust that there is a deficiency to the extent of Rs.
18-6-0 on the part of the plaintiff in the Munsif’s Court, and of
Bs, 12-12-0 on the part of the defenduat in the lower appellate Court.

Pandit Bishambhar Nath for the appellants ohjected that this
Conrt had 1y jurisdiction at this stage to entertain the question

relating tofbe deficiency of court-fees reported by the Office, but
I am cleg % of opinion that s. 28 of the Court Fees’ Act gives us

full pdtver for that purpose.

On the merits of the question respecting the court-fees to be
charéed, this case falls within the principle of the decision we have
given on the same legal question in First Appeal No. 15 of 1879 (1).
According to the principal recognized in that case the report of
the Office in this case is clearly right, and the additional comrt-fees
1o be paid by both parties is ordered accordingly.

Srrateur, J—~I agree in the views and conclusious of the
Chief Justice, ‘

Spankin, J.—The learned Pandit Bishambhar Nath appears to
question the power of this Court to decide that a document found in
the record of a case sent up inappeal or on reference, as for revision,
to this Court should be properly stamped, With reference to fees
in other Courts than the High Courts and Presidency Small Cause
Courts, the pleader argues that our power of interference is limited
by s. 12, ol ii, of the Court Fess’ Act. But' I would claim full
power for the Conrt’s interference, quite outside chaptors Il and 11X
of the Act. . 28 provides that no document which ought to bear a
stamp under the Act shall be of any validity, until it has been pro-
perly stamped. The section deals with the case in which a docu-
ment through mistake or inadvertence has been received, filed or

. ‘used in any Court, without being properly stuniped. Such a docu~
. mentanay be refurned at the outsef by the presiding Judge of the

(1) See ante p. 676,
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Court in which it has been so received or filed or nsed, or if the do- 1880
cumoent has been rec?ived, filed or nsed in o High Court, any Judge ', 1,
of that Court, may, if he thinks fit, order that such document may o

KiriTH
be stamped as he may direct.  But the section does not say that the Cmasn,

High Court Judge can interfere only when this document has actu-
ally been filed in his Court. If the document has besn used in
the High Court, and the original wistake or inadvertence which
permitted its reception in a lower Court, without being properly
stamped, comes to light in the High Court, any Judge of tha#
Court may direct that it should be properly stamped, always having
regard to the fact that it must be a document chargeable under
the Court Fees’ Act. This construction appears to be quite reasou~
able and consistent with the concluding provision of the section,
“and on such document being stamped accordingly the same and
every proceeding relative thereto shall be as valid as if it had been
properly stamped in the first instance.” In fact, when the insuffi-
ciency of the stamp has been detecled and when a proper order hag
been made and earried out, the original mistake or inadvertence

and all subsequent consequences of such mistake or inadvertence
ure cured.

On the other question my opinion in the reference regard-
ing First Appeal No. 15 of 1879, Mul Chanrd, plaintiff (1), would
govern this cass.

The suit does nob appear to be multifarions within the terms
of s, 17 of the Court Fees” Aet. It is one for immoveable property,
and a claim for arrears of rent in respect of the property claimed
iz joined with it under s. 44, Rule @, to which s. 45 of the
Procedure Qode is subject. I do not think that the plaint would
be chargeablo as provided by s. 17 of the Court Fees’ Act. Tha
application of clauso ii, s. 7 of the Court Fees® Act seems alfogether
wrong ; the plaintift asks for house-rent in future, as he would ask
for the mesne profits from the date of decree to the date of posses-
sion nnder the decree, It is not a elaim for money. in the meuning
of cl. i. ; the rate is known, but not the snm that would be actually
due when possession was given under the decree. Probably s, 11
of the Court Fees” Act provides for this part of the claim.

(1) See ante p. 676,
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OLorigmn, J.—The suit in my opinion cmbraces distinet sub-
jocts of tho nature of those referred toin’s. 17, Court Fees’ Act.
on of the house and the claim for rent,

Hero the claim for posses
which in this snit is by way of daumnages, arise ont of different
eauses of action and might have been made subjects of different
swits. So much of the claim as refers to future rent should be
ebarged for - court-fees under el. i, s. 7, leviable under the pro-
visions of s. 11 of the Act, The objection is quite untenablo that
this Court has no power to interfere to order that the documents
shall be properly stamped, as full power to that effect is conferred
by s 28, Court Fecs” Act.

CIVIL JURISDICTION.

Bifore Az. Justice Pearson and BMr. Justice Straight.
MIAN JAN (wvcriow-Fonemaser) v. MAN SINGH {prorEr-BonDRR).®

8ulp in cvecution = dct X af 1877 (Civil Frocedwre Cade), ss. 311, 312~ Review
of judgmend,

On the day fized for the sale of certain immoveable property in the exccaiior
of a deerce the Court wade an order pestponing the sale, but the sale had beem
eficeted before such order reached the officer conducting it.  The Court, no appli~
cation having been made to sct aside the sale, passed an order confirming
it. Subsequently, an application by the decrce-bolder for a review of this
order having been granted, the Conrt pnssed an order setting the sale aside asille«
gal.  Held that, the sunction io the sale originally given having been withdrawn,
the sale could not legally be held, and that the sale which was effected, the order
of postponement not withstanding, was unlawful and invalid, and in reviewing its
first ovder and in setting nside the sale as illegal the Cunrt exevating the decree
had not eeted wltra vires and its action was not otherwise illegal (1),

On the day fixed for the saleof certain immoveable property in
the executionof a decrce, the judgment-debtor applied to the Sub-
ordinate Judge of Aligarh, the Court executing the deeree, for the
postponement of thesale. Thisapplication was granted, the Sub-
ordinate Judge making an order for the postponement of the sale.
Before this order reached the officer appointed to conduet the sale,

*Applic-m_inn No. 43B. of ISTD,( for revision of an order of W. C Tm‘nc:r; Lxq.y
Indege of Aligarh, dated the 5Sth- Sepicmber, 1879, and of an order of Maulvh
Farid-ud-din Abwmad, Subordinaic Judge of Aligarh, dated the 28th Juiy, 1870

(1} See also Maijha Singl. v. Jhow Lal, 1. C, R, N.-W., P., 1874, p. 854,



