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titled would be to ascertain and defermine what weuld be a fair
T Gans  vont for the fand, if it had been let to an ordinary tenant and bad

Urasap pot been enltivated by the respondents themselves. The rent re-
tGameonan  corded in the rent-roll is prohably that paid by sir-lands, and it so the

Frasan, pladntiff scems to be entitled to the vent which the respondents conld
have obtained from a tenant, if they had not kept the lands in their
own hands.  We remand the case to the Judge to cnable him to as-
cerfain and delermine what the rent should be.  On receipt of his
finding one week might be allowed for ohjections, and at the end
thereof the appeal as regards appellant will be disposed of.

With regard to the objections put in by thie respondents, they
canuot be admitted.  These ol jections are in fuct an appenl from
the deerer passed against respondents in this case, on the appeat
hroughthy themselves against the original decree of the first Court,
Under s. 561 of Act X of 1877 a respondent, thongh he may not
have appealed against any part of the decree, may, upon the hearing,
not only suppors the decree on any of the grounds decided against '
Lim in the Court below, but take any objection to the decree which
he could have taken by way of appeal. But in the ease now hefore
us the appellant lost his appeal, and there was no objection which
respondents could have taken by way of appeal to this Coart against
the decree of the lower appellate Court. They might have appealed
frown the decrec on their own separate case of appeal, but in the parti-
cular case before us the decree of the lower appellate Court was
one dismissing the appeal of the present appellant. We may add
that if the objeotions by way of appeal in their own case conld be
received, they would fail as they impugn the finding of the Court

in that case on a matter of faet, and there are no legal grounds
for a sccond appeal,

FULL BENCH.

. 1880 Befure Sir Bobert Stnuri, Kt, Chief Justice, Mr. Justice Pearson, Mr. Justice
Junaary 31,

Spankie, My. Justice Oldfield, and M. Justice Straight.
[T—
REFERENCE vy BOARD or REVENUE, N.-W, P., uxper Acr I or 1879,
Stump=—Bond—Agreement~clet I of 1879 (Stamp Act) ss. 3, cl. (1), 7, and sck, i,
No. §, (¢). .
One of the clases of an instrument by, which one purty to the instrument
bound himeelf, i the ovent of a breach on his part of any of the conditions of
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the instrument, to pay the other party thereto a penalty of Rs. 5,000, being vegarded 1380
as a “hond,” within the meaning of Act T of 1879, such instrument, i that - clause
were not so regarded, being an agresment chargeable under that Act with a stamp-
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duly of eight annas, held (Stvaxr C. J. dissenling) that the instrument was charge- f{t }L.OVA,;,{D
g LV EN U,

able, under &, 7 of thit Act, with the stutep-duty levialle on a bond for Rs. 5,000, W.P, s
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Per Sruant, €. J.—~That for the purposes of that Act the penal clouse in the . 1879,
instrument should net be regarded separately, as & bond, but simply a3 one of the

several clanges making wp the entire agreewent, and the instrument was only charge-

able with & stamp-duty of eight annas.

TaIs was a reference by the Board of Revenue, North-Western
Provinees, nnder s. 46 of Act I of 1879, as to the amount of
stamp-duty chargeable upon an instrument, the terms of which,
go far as they are material, were as follows :  Articles ol agrecment

made this
eight hnndred and seventy-nine, between the Collector of Allahabad
on behalf of Government of the one part, and Nilcomal Mittra and
Charu Chandra Mittra, both of Allahabad, carrying on business
under the name and firm of Nilcomal Mittra and Son, and so herein-
after designated, of the other part. Whereas the aforesaid Nil-
comal Mittra and Son hereto of the second part, being desirous of
obtaining for themselves the monopoly of the right of manufacture
and vend of rum and native or country spirits in and for: the city
and cantonments of Allahabad, and for the mannfacture and sule of
country spirits according to the farming system in pargana Chail and
the Trans-Joumua parganas, ofz., Khairagarh, Bara, and Arail, all of
the Allahabad District, for the period of three years certain, com-
mencing from the first day of October, 1879, have applied to the
Collecter aforesaid for the same, and whereas the said Collector of
Allahabad lias been uuthorised by and with the sanction of the Board
of Revenue for the North-Western Provinces to. grant the same :
1t is hereby ngreed between the said parties hereto as follows :—

day of ~———inthe year of our Lord one thousand

(). That in consideration of the payment of Rs. 20,000 per
annum ag still-head duty for 5,000 gallons of rum, and Rs. 1,200 per
arnum for lcense fees on rum, and Rs, 3,000 pér annum on ac-
count of license fees on native spirits, for the eity and cantonments
of Allahabad, agreed to bo paid by the said Nilcomal: Mitira and
Son unto the Collector of Allahabad aloresaid in the manner hereine
after specified, the said Nilcomal Mittra and Son shall have: (he
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exchusive right of manufacturing rom, i. e, spirits manufactured ac-
cording to the Tnglish method, and shall have the exclusive right of
sale of the rom so manufactured by them and of comniry spirits
manufactared by thew after the native method in and for the sity and
contouments of Allahabad, the abkari jurisdiction of which extends
1o = radius of four miles round the official cantonment limits. It
is also understood that no shops other than those of the said Nilee-
mal Mittra and Son for sale of country spirits shall exist or be opered,
and that no country spirits other tham their mavafacture shall be
permitted to be imported for salo or nse within the said area. Alse
in consideration of Rs. 15,000 agreed to be paid annually in the
manner hereinafter specified by the said Nilcomal Mittra and Som
to the said Colleotor of Allahabad en account of the farm of par-
gana Chail, the said Nilcomal Mittra aad Son shall have the exclusive
vight of manufacturing and selling conntry spiris alter the farming
system in the said pargana Chail.  Alse in censideration of
Rs. 15,740 agreed to be paid anuually in the manner hereinafter to be
specified by the said Nileomal Mittra and Son t6 the said Collector
of Allababad on account of the farm of the aforesaid Trans-Fumna
parganas, the said Nilcomal Mistra and Son shall have the exclu~
sive right of mavufacturing and selling country spirits after the
farming system in the sajd Trans-Jumma parganas, vie., Khairagarh,
Bara, and Arail, all such farms or monopolies to extend and subsist
for a period of three yeavs certain, commoncing from the first day
of October, 1879, (ii). - That the said Nilcomal Mittra and Son
of the 'second part shall not open or cause to be opencd any
shops for the purposes of the above farms other than those now
open and existing, without the previous consent of the said Collec~
tor of Allahabad of the first part in writing had and obtained.
{iil). That as yearly license fees for the sale of rum and country
spirits within the abkévi limits of the city and cantonments of
Alahabad, as above deseribed, the aforesaid Nilcomal Mittra and
Son of the second parbshall pay or cause to be paid unto the Collecs
tor of Allahabad the sum of Rs. 1,200 and Rs. 3,000, respectively,
nall Bs. 4,200 ¢iv).  That besides the aforcsaid licenso feos of
Rte. 1200 and Rs. 3,000 the said Nileomal Mittra and Son shall
puy to the Collector of Allababad aforesaid o still-head du Ly on all
the ram and country spirits issued to them from the distillery at
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Karailabagh ab the rate of Rs, 4 per imperial gallon of rum, and
Re. 1 por imperial gallon of country spirits. Provided always
that for every year during the aforesaid three years no less quantity
than 5,000 gallons of rum shall be drawn out by the said Nil-
comal Mitbra and Son, so as to yleld to Government a minimum
sum of Rs. 20,000 per annum on account of still-head duaty on rum ¢
and it is hereby distinetly understood by and between the parties
to these presents that for no cause, such as bad seasons, dearness
of material, labour, or provisions, shall the aforesaid Nilcomal
Mittra and Son be excused from paying to the said Collector of
Allahabad the said minimum sum of Rs. 20,000 per annum as siill-
bead duty on rum, (v). That besides the license fees and still-
head daty afovesaid the said Nilcomal Mittra and Son shall pay to
the said Collector of Allahubad, during the said period of three
years, the sum of Rs. 1,250 for each month, before the 15th day of
the month, on account of the farm of Chail, and Rs, 1,311-10-8
for each month, before the 15th day of the month, for the farm of
the Trans-Jumna pavganas aforesaid, for the exclusive right of
manufacture and vend of country spirits aftor the farming system
in the aforesaid parganas Chail, Khairagarh, Bara, and Arail in the
district of Allahabad aforesaid. (vi). That in the event of any
breach on the part of the said Nilcomal Mittra and Son in the
observation orr performance of uny of the condilions hercof the
aforesaid Nileomal Mittra and Son hereby bind themselves to
pay the said Colleator of Allahabad a penalty of Rs. 5,000.”

The opinion of the Board as regards the stamp-duty chargeable
on this instrument was as follows :

“The Board cousiders that the instrament, although it is in the
form of a leasc is not a lense’ as defined in s. 3, cl. (121, of the
Stamp Act. Tt cannot be said to lease immoveable propetty ;-nor
is it an agricultural lease known as a ¢ patta,’ nor. is it a leage of
“tolls.’

“The definition of & “houd’ as given in s. 8, el. (4), (o), of the

Stamp. Act appears to cover the majn provisions of the document,

A bond is defined to be ¢ any instrument whereby a person obliges
himself to pay money to another; on condition that the obligation
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shall be void if a specified act is performed, or is not performed, as
the case may be. By the instrument in question the excise con-
fractor binds himself to pay certain suins annually to the Collector
of Allahabad on condition that the obligation shall be void if a
spacified act be not performed, viz.,, if the Collector do not make
over to him the monopoly of the right of vend of spirituous liquors
within certain parts of the Alluhabad district.  The Board, however,
are inclined to think that the concluding words of the definition
refer to the obligor of a bond and not to the obligee, and that if is
the obligor not the obligee on whom the performance or the non-
performance of the ‘specified act’ is incumbent, 1f the definition
be limited to this construction. it is impossible to elass the instrument
in question as a “bond” with reference to its principal provisions.

“ There is little doubt, however, that the penal clause in the
instrament whereby the contractor binds himself to pay a penalty
of #s. 5,000 on failure fo comply with the conditions of the contract
is a bond for Bs. 5,000. But the Board believe that such penal
clauges have been held to be auvxiliar; to the main provisions of
the contract, and, therefore, do not relate fo a ¢ distinet matter’ in
the meaning of s. 7 of the Stamp Act. If this view be correct and
the instrument be held by the Court to be also a ‘bond’ in respect
to its principal clauses, the duiy will be caleulated on the amount
secured by the latter, and no additional daty will be leviable on
account of the subsidiary bond of the penal clanse.  As the con-
tractor binds himself to pay Rs. 54,940 per annum for three years,
the duty will be calenluted on a bond for Rs. 1,64,820, anl will
amount ander soli. i, No. 13, of the Act, to Rs. 8§25,

¢ If, however, the main clauses of the instrnment do not constia
tute it a  bond’, it might possibly be held to be a ‘ conveyance,’ as
defined by & 3, ol (9), being an instrument by which the right of
vend is transferred on sale to the excise contractor. Otherivise it
must be classed as an ‘ugreemeut nob otherwise provided for by
the Stamp Act’ (sch i, No. 3. (¢) ), and as suchis only liable to a
duly of cight annas. In this case, however, the daty on the bond in
the penal clause would oxceed the duly chargeable on the in-
slrument in respect to the prineipal malter treated of, and under s, 7
ihe bigher duty of the two is leviable.”
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The Board was not represented. tesa
The following judgments were delivered by the High Court:  Rerene
By Boawr!

Sruart, C. J.—The result of the very ansiems consideration }‘\3‘1
I have given to this referonce is a conclusion altogether different
from that arrived at by my colleagnes and by the Board of Revenue.
A very careful examination of the Stamp Act I of 1879 lhas
satisfied me that there is nothing in its provisions ov its schadnles
that applies to the penalty of Rs. 5,000 agreed to he paid in the
event or events therein expressed, and the legal character of that

1879

penalty must be determined solely on legal principle.  Tagree with
the Board that the document is not a lsase as defined by the Stamp
Act, but a mere agreement or memorandum of an agreement, the
proper stamp-duty on which is eight annas, and the several
clauses and articles which constitute this agreement constitute the
primary obligation undertaken by the parties, the Rs. 5,000 being
a mere penalty contingent on the non-performance cannot be antici-
pated or presumed. Ou the countrary the preswmption, according
to all recognised legal principls, is that the contract or agreement
will be performed, and that the circumstances under which this
penalty may be sought to be enforced will never arise. That I say
is the legul presumption applicable to this part of the case, the
vight to recover the penaliy may or may nothappen and which we are
not to assume will happen. That being so, this penalty of Rs. 5,000
does not come into consideration ut present as matter for stamp
duty. Should the contingency provided against by this penalty
oceur, it will then be in the power of the Collsctor to recover it in
a propersuit and under an appropriate court-fee. But at present
we have, in my opinion, nothing to do with the penalty, what. we
have to do with is the true character of the instranment with which,
in the mannexr and to the effect I have pointed out, it is incorpg~
rated.

A careful examination of the instrument,” which I say is an
agreement chargeable with a duty of eight annas, ought I think to
lead to this conclusion. It recites that Nilcomal Mittra and Son,
being desirous of obtaining from the Government the monopoly of
the right of manufacture and sale of English and native spirits for
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the period of three years certain commencing {rom the 1st day of
October, 1879, had applicd to the Collector: for the privilege, and
that the Collector, by and with the sauction of the Board of Revenue,
had agreed to grant she monopoly asked for, and in consideration of
whicli monopely payment shall be made of Rs. 20,000 per anuum
as still-hend duty for 5000 gallons of rum, and other large
payments including payments for license fees ave stipulated for ;
and then comes, as article 6 of the instrument, the condition respect-
ing the penalty, and which is in these terms:-—“In the event of-
any breach on the part of the said Nilcomal Mittra and Son in the
observation or pecformance of any of the conditions hercof, the
aforesaid Nilcomal Mittra and Son hereby bind themselves to pay
the said Collector of Allahabad a- penalty of Rs. 5,000.” There
¢an be no doubt about this penalty being a bond fide condition of
{he agreement on the contingency which it eontemplates hap-
pening, but that it was that and nothing more is to my mind very

evident, for the clauses that follow include this penalty as among

{he considerations moving the parties.

Both the Board and, my colleagues deseribe the covenant for a
penalty of Rs, 5,000 as a ““bond” for that amount within the
meaning of the term as given in s, 3, cl. (4), of the Stamp Act for
1879, 'That sectivn provides that “unless there is something re-
pugnant in the subject or context ‘Bond’ means any instrument
whereby = person obliges himself to pay money to ‘another, on
condition that the obligation shall be void if a specified act is
performed, or not performed; as the case may be””  But this defi-
nition only applies inversely to the case before us in which, be-
sides, there is no condition of nullity or voidance, the penalty
being applied, without diserimination or specification, to the entire
contract and the whole of its provisious, and which are exclusively
of a pecuniary character, and the violation of which counld be
adequately moasured in damages. It is also to be observed that
the penalty in an Bnglish houd can never be enforced excepting {or
the purpose of covering interest and costs. Inthe case of the
penalty now under cousideration, it was probably intended to he
enforced, and is no doubt eapable of being - enforced, to cover
damages-as well as interest and costs, but in either case the penalty
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is not such a unit o entity as that to whiehi a2 precise stamp-duty
can a priort be applied.

From these considerations it results that the adoption of the
penalty as the measure of the siamp-daty on this agreement would
favolve the injustice of applving it indiscriminately. and without
regard to the nature and extent of the breach. On this subjeck
1 find it 1add down in Broom’s Commentarics on the Common Law
of England (1804), p. 618 :— Where, however, partios agree that
u specific snm shall be payable by way of pencaliy for breach of
contract, our Courts will apply equitable principles in the assess-
ment of damages, not indeed allowing them to exceed the sum
thus stipufated, but requiring evidence to be given for the purpose
of fixing their precize amount, and enabling the jury to award it
accordingly.”  And as an ilinstration of tbe law so laid down the
learned author refers to the ease of Kemble v. Faorren (1) which
appears to be a much stronger case in favour of the principle that
I would apply than the present. If was an action of assumpsit
for the breach of an engngement by the defendant to perform as
an actor at the plaintiff’s theatre during several consecutive séazons.
“This agreement,” continoes Mr. Broom,  contained varions
clauses and stipulations between the parties, infer alie, that the de-
fendant shonld perform, and the plaiutiff should pay him so much
on every night that the theatre should be open for theatrieal per-
formances during the time in question, and that, if either of the
parties shonld neglect or refuse to fulfil the said agreement or any
part therecf, or any stipulation therein contained, such party
should pay to the other the sum of £1,000, which sum was declaved
to be liguidated and ascertained Junages, and not @ penulty or in the
nature thereof. Notwithstanding, however, this expression of the
intention of the parties, the Court of Common Pleas held that the
amount specified was to be regarded s a. penolly merely, and not
as liquidated damages, for they observed that, ifan agresment
containg clauses, some sounding In uncertain damages and others
relating to certain pecuuiary payments, as happened in the case
sud judice, and the action is brought for the breach of a clauge of an

(1) 6 Bing. 141,
93
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uneertain nature, it would be absurd to construe the sum specified in
the agreement ais liquidated damages: becauss, if so, @ very large sum
might become immediately payable in co&kequenoe of the non-payment
of a very small one, such case being precisely that in which
Courts of Bquity have always relieved, and against which Courts
of Law have, in modern times, endeavoured to relieve, by directing
juries to assess the real damages sustained by the breach of con«
tract.” The fairness of the rule so expounded iz obvious, and
in the present case wounld, if applied, prevent the injustice of the
full penalty heing enforced withont reference to the nature and
extent of the breach of contract. In the case before us the
breaches might involve the violation of the whole contract, in which
case the full penalty of Es. 5,000 would be enforceable. In the
present case the penalty is to be paid ““in the event of any breach
on the part of the said Nilcomal Mittra in the observation or per-
formance of any of the conditions hereof.” DBut the actual breach
might be something comparatively small, and it would therefore
be unjust to exact the whole penalty and not such a portion of it
as in such a case might he applied.

But this is a state of things which cannot be anticipated at the
commencement of 4 contract, and ean therefore afford no measure
for a present calculation of stamp-duty.

For these reasons it appears to me impossible to regard this
penalty as a bond within the meaning of that term as defined by
the Stamp Act I of 1879, but that it ought to be looked at simply
as one of several clauses of the entire agreement, and which, should
it ever come to be enforced on the equitable .principle I have ex-
plained, would involve the levying of a court-fee according to the
amount claimed in a suit to be brought for that purpose.

This is iy answer to the reference by the Board of Revenue,

and I regret it should be given in disagreement with the opinion
of my colleagues. .

Orp¥IeLd, J.~—As I understand the terms of this instrument
it is an instrument by the first five clauses of which it is agreed
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between the parties to it, namely, Nileomal Mitira and Son on the
one side, and the Collector of Allahabad on the other side, that in
consideration of Nileomal Mittra and Son making certain annual
payments to the Collector he shall receive from the Collector the
exclusive 1'ightv of manufacture and sale of ceriain spivits within
certain territorial limits for » period of three years, and eonditions
arc specified in respect of shops fo be opened for the sale of the
spirits and of the instalments by which the payments ave to be
made : and by the sixth clonse Nilcomal Mittra and Sen bind them-
selves, in the event of any breach on their part in olservation or
performance of any part of the conditions of the instrument, to pay
to the Collector a penalty of Ra. 5,000: and by the eighth clause
the Collector covenants, in consideration of the above conditions
being duly observed by Nilcomal Mittra and Son, not to take away
or withhold the exclusive license to manufacture. or sell spivits
for three years, or to do anything whereby the performance of the
conditions of the agreement by Nilcomal Mittra and Son shall
become practically impossible. . No part of this instrument except
clause six comes within the meaning of a bond as defined in the
Stamp Act, I look on the main clauses as only evidence of a
contract between contracting parties in respect of the lease or sale
of a right of manufacture and vend of spirits, and so far the instru~
ment is subject to stamp-duty as an agreement under sch. i,
No. 5, (6). Iagree withthe Board that the words in the definition
of bond in the Act “on condition that the obligation skall be void if
a specified act is performed, or not performed, as the case may be,”
refer to the obligor, and it is the obligor and not the obligee on
whom the performance or non-performance of the specified act is
incambent. Clause six, however, meeis the requirements of  the
definition of “bond,” the obligors therein binding themselves to pay
apenalty of Rs. 5,000 on failure by them to comply with the con-
ditions of the contraet, and the instrument will be subject (o -duty
accordingly under the provisions of s. 7 of the Act.

Prarsow, J.—I am of the same opinion.
© Sravgug, J.—1 also agree.

SenaidHy, J.—1 am of the same opinion,
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