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no authority in the Civil Procedare Code for a Court to make such
an order. Under s. 210 in all decrees for the payment of money
the Court may for sufficient reason order that the amount shall be
paid by instalments, but this section is inapplicable, for the decretal
order is not for payment by instalments, and it is doubtful whether
the section will apply to a decree of the nature of the decree made
in this suit, which is for something more than the payment of
money. Moreover, it eannot be held that any sufficient reason is
shown in this case fur allowing defendant time for payment. We
decree the appeal with costs, and modify the deerees of the lower
Courts, by cancelling that portion which allows two years within
which the amount decreed is to be satistied.

Appeal allowed.

Before Sir Robert Stuart, Kt., Chief Justice, and Mr, Justice Spankie.

GANGA PRASAD (PraiNtier) ». GATADHAR PRASAD AND OTHERS
(DEFRADANTS)*

Mesne profits — Procedure on the hearving of appeal— Objection—Act X of 1877
(Civil Procedure Code ), ss. 211, 561,

Where the partics to a suit for certain land and for the payment of mesne
profits in respect of the same were co-sharers in the estate comprising such land,
and the defendants had themselves occupied and cultivated such land, Aeld that
the most reasonable and fitfing node of assessing such mesne profits was to us-
certuin what would be a fair rent for such land if it bad been let to an ordinary
tenant and had not been cultivated by the defendants.

Both parties appealed from the decree of the Court of frst instance, and both
the appeals were dismissed by the lower appellate Cou t.  The plaintiff appealed
to the High Court from the decree of the lower appellate Court dismissing his
appeal, whereupon the defendant took objections to the decree of the lower appel-
late Court dismissing his appeal. Zeld that such objections could not be enter-

tained.

Ta1s was a suit in which the plaintiff claimed the possession of
37 bighas 5 biswas of land and Rs. 883-13-0 the mesne profits of
the land for 1283 and 1284 fasli. The plaintiff claimed under an
agreement for the partition of his share and that of the defend-
ants in a certain mahal, under which partition the land in suit
bad fallen to the share of the plaintiff. The plaintiff estimated

* Second Appeal, No. 1151 of 1878, from a decree of H. A. Harrison, Esq.,
Judge of Mirzapur, dated the 18th June, 1878, affirming a decree of Maulvi Mu-
hnuémad Wajeh-ulla_Khan, Subordinate Judge of Mirzapur, dated the 23rd April,
1878, B -
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the mesna profits for the years 1233 and 1284 fusli in manner fol-’
lowing, that is to say, he stated the produce of the land for each
year to be eighs maunds per bigha, the total being 298 mannds for
each vear: he then dedneted 37 mannds 5 seers on account of the
seed, making the net produce for each year 260 maunds 25 seers:
he then velued the produee for each year at Re. 1-8-0 per maund,
which made the value of the produce for each year Rs. 391-2-0:
he then added for each year Re. 83-2-0 as the value of the straw,
and then dedncted the same sum on account of the expenses of
cultivation, thus muking the totul valne of the mesne profits for
each year, withont interest, Rs. 891-2-0. The defendants set up
as a defence to the suit, amongst other things, that the land
in suit was held by them before the partition as sir-land, and
had been so held by them after the partition, and that under the
circamstances they were entitled to 1emain in possession of the
land, and the plaintiff coald only claim rent from them in res-
pect thereof.  The Court of first instance held that under the terms
of the agreement for partition any land held as sir by the one party
was to be surrendered if' it fell under the partition to the share
of the other party, and gave the plaintiff & decree for the posses-
sion of the land claimed. With regard to the mesne profits the
Court: dismissed the claim observing as follows: “ The Court
finds that the evidence as to the produce claimed is not satisfactory :
the witnesscs are not unanimous in their statements, and are not
trus‘tworthy, and are also at enmity with the defendants.”  On ap-
peal by the plaintiff from the decree of the Court of first instance
the lower appellate Court observed as follows: ¢ The appetlant
(plaintift) claims for profits which he would have made had he not
been kept out of the land the subject of suit : the lower Court hag -
found that the evidence as to the produce of the land is not satis-
factory, and this Court muast agree with the lower Coumrt: appel-
lant has assumed the produce of 37 bighas 5 biswas to be eight
maunds per bigha, and the value of the dhuse to be Rs. 90, and
after deducting one maund per bigha for cost of sced, Rs. 98 for
costs of cultivation, claims the balance: this account is most un-
satisfactory : the Court cannot accept that wheat and barley only
were sown, nor can it accept an account which makes the onte
turn the same of each field : on an arca of 87 Lighas the crops soww
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would vary according to the crop and the soil, and the value of
the crop according to its amount and kind : the appellant urges
that if he is not to obtuin a decrec for the profils nnder his esti-
mate he is at all events entitled to the rent recorded agninst the
fand : the Court finds that this has been deposited in the Collec-
tor’s treasury, and remains but to be claimed and taken by appel-
lant : the Court is far from thinking that the rent deposited is a
fair equivalent for the use of the land, but it rested with appellant
to show what was a fair profit to have been derived from the
fand, and the Court eannot ascept the appellant’s account as »
fair one, he having failed to show that it is such” The defend-
anis also appealed from the deeree of the Court of first instance,
the lower appellaie Court dismissing their appeal.

The plaintiff appealed to the High Court contending that the
Yower appellate Court should have determined what was a proper
amount to allow as mesne profits, and have given him a decree for
that-amount. The respondents objected that they had aequired &
right of occupaney in the land in suit and could not be dispossessed.

Munshis Hanumen Prasad and Sukh Ram, for the appellant.

_ "The Senior Government Pleader (Lala Juala Prasad) and Lala
Lalta Prasad, for the respondents.

The High Court (Sruary, C. J. and Spavxig, J.) remanded
the case o the lower appellate Court for the trial of the issue
stated in the following

OrpeR oF REuAND.—Appellant appears to have claimed a
larger share of profits than he was entitled to, or'at least to have
asked for tho same out-turn from each field, which the Judge
rightly regards as an wnsatisfactory account of the profits. ~The
defendants furnished no accounts. . Mesne profits’ (Explanation,
5. 211 of Act X of 1877) meun those profits which the person in

wrongful possession of such property actually recéived; “or- might

with ordinary diligence have received, therefrom. - Applying this
rule to the particular circumstunces of the case in which hoth
parties are shareholders in the estate,. and defendants themselves
occupied and cultivated the lands in suit, the most reasonable - and

fitting mode of assessing the amount to - which the plaintiff is -en-;
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titled would be to ascertain and defermine what weuld be a fair
T Gans  vont for the fand, if it had been let to an ordinary tenant and bad

Urasap pot been enltivated by the respondents themselves. The rent re-
tGameonan  corded in the rent-roll is prohably that paid by sir-lands, and it so the

Frasan, pladntiff scems to be entitled to the vent which the respondents conld
have obtained from a tenant, if they had not kept the lands in their
own hands.  We remand the case to the Judge to cnable him to as-
cerfain and delermine what the rent should be.  On receipt of his
finding one week might be allowed for ohjections, and at the end
thereof the appeal as regards appellant will be disposed of.

With regard to the objections put in by thie respondents, they
canuot be admitted.  These ol jections are in fuct an appenl from
the deerer passed against respondents in this case, on the appeat
hroughthy themselves against the original decree of the first Court,
Under s. 561 of Act X of 1877 a respondent, thongh he may not
have appealed against any part of the decree, may, upon the hearing,
not only suppors the decree on any of the grounds decided against '
Lim in the Court below, but take any objection to the decree which
he could have taken by way of appeal. But in the ease now hefore
us the appellant lost his appeal, and there was no objection which
respondents could have taken by way of appeal to this Coart against
the decree of the lower appellate Court. They might have appealed
frown the decrec on their own separate case of appeal, but in the parti-
cular case before us the decree of the lower appellate Court was
one dismissing the appeal of the present appellant. We may add
that if the objeotions by way of appeal in their own case conld be
received, they would fail as they impugn the finding of the Court

in that case on a matter of faet, and there are no legal grounds
for a sccond appeal,

FULL BENCH.

. 1880 Befure Sir Bobert Stnuri, Kt, Chief Justice, Mr. Justice Pearson, Mr. Justice
Junaary 31,

Spankie, My. Justice Oldfield, and M. Justice Straight.
[T—
REFERENCE vy BOARD or REVENUE, N.-W, P., uxper Acr I or 1879,
Stump=—Bond—Agreement~clet I of 1879 (Stamp Act) ss. 3, cl. (1), 7, and sck, i,
No. §, (¢). .
One of the clases of an instrument by, which one purty to the instrument
bound himeelf, i the ovent of a breach on his part of any of the conditions of




