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■witli tliis point, and I  have also myself had a t some little lengtli to 
discuss it in ths case of Empress v. Gauraj (1) Therefore the 
statement of Deodat should have had no ^yeight against Blulu or 
Khilhi.

Much as I  ragret to have to do so I miist send this case 
back for further inquiry before tlie Sessions Jud^e without the 
assessors, such inquiry to be conluotcd in the presence of the 
three accused, who are to ba afforded every opportunity for cross- 
examinatioQ, and the further proof is to be directed to establish the' 
loss of the several articles and their identity by Ganga Prasad, la  
addition to this I desire fuller evidence of what was said by M ula 
and Khilla, each iudividaally, as to the property found in the well 
both before and at the time of its being found, whether both or 
which of them w-ent down the well, a,nd what the date was on whieh 
Mulu gave' any intimation that he could restore some of the pro­
perty. When this evidence has been taken it must be returned 

' certified to the Oourt, which will then proccad to dispose of the 
appeal.

A P P E L L A T E  C I V I L .

£/>fore uUr. Iastise OlJfiekl and M r. Justice 8tmi<jhl.

BACHCIIU  (P i,A ir a w ) ». MADAD A L I (lteENi,ANT},»

A a  X  of 187( (C'teiJ Procedure Code), s. 210~I3cc)'cc fur rnminj.

Thol'o is nothing in s. 210 of Act X .of IS??,, or clsowliero in that Act, auflior.- 
ising a Court to direct that the amoimt of a decree should te  paid ivithii/ a fixed 
time from its date. SemhU Uiat tlic provisions of s, 210 of Act X  of J877 are not 
applicable in a suit for the i-ecoTery o f t*o  amount o f a boiitl-debt l)y the sale o f 
the allowiiiico hypotJiecatetlI)7 auflh bond.

Th e pla in liff sned io  reoover Rs. 177 on a bond, fm u  the 

defendant, personally, and by the sale o f a « jiankar’ ’ allqwaaeB of 

Es. i06-2-{), which was paid annually io  the defendant b y  ciortnin 

lessees o f his, and which allowance the dofondnnt had hypothecated 

(1) L  L. R., 2 All. H i,

 ̂ *  Second Appeal, No. 897'of 1879. from a deeree o f IL  A*
?if IMirzapur, dated the WQi May, 1879, alfirraing a accrec y f Muuslu iludlio Lai 
Idiiusiiuf Mirza|ur, toted tlie }.SJt)iJaMary, lS7<}.'  ̂ ^
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isso In the bond as security for the payment of the amount thereof. 
■'Bachohg ~ Court of first instance gare the plaintiff a decree for the 

amount claimed by him against the defendant and against “ the 
mortgaged property,” and directed that ‘̂ the defendant shoukl pay 
the amount of the decree within two years as stipulated by 
him.” On appeal by the plaintiff from the decree of the Court of 
first instance the lower appellate Court observed : “  The Oourb
finds that though the lower Court has not stated in writing its 
reasons for ordering payment h j instalments, yet there are good 
and sufficient reasons for the order: the value of the property 
sought to be brought to sale is out of all proportion to the sum 
decreed : secondly, it appears that the dofet)dant is willing and 
has endeavoured to meet his engagements.” The plaintiff appealed 
to the High Court.

Munshi Ilanuman PraiCid, for the appellant.

The respondent did not appear.

The judgment of the Court ( O l d f i e l d ,  J, and B tr a ig h T j  J )̂ 
was delivei'ed by

Ol-OTIELD, J. —The defendant borrowed from the plaintiff the 
sum of Ks, 125 at one per cent, iufcersst per mensem, pledging as 
security an annuity of Rs 106-2-0, called nankar’’’’ allowance, 
which the defendant received from the firm of Sadaranji and Jai- 
ramji, and the plaintiff has brought this suit to recover the money 
Sent with interest, by enforcement of the lien on the annuity 
pledged in the bond and,against tho defendant personally. The 
Ĝ ourt of first instance decreed the claim, with costs and interest 
at eight annas per cent, per mensem, but in the decree allowed th® 
defendant a period of two years for payment o.f the amount d.eereed. 
The lower appellate Court affirmed the decree. The plaintiff in 
second appeal has objected to that part of the decree allowing the 
defendant the option to pay within two years, and there is no doubt 
tlie objection is valid.

The effect of the order of the Court is that the decree-bolder 13. 
debarred from taking out execution pf his decree or having it satis­
fied till the expiry of two years from date of the decree,_ and there ia
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no authority in the Civil Procedure Code for a Court to make such 
an order. Under s. 210 in all decrees for the payment of money 
the Court may for sufficient reason order that the amount shall be 
paid by instalments, but this section is inapplicable, for the decretal 
order is not for payment by instalments, and it is doubtful whether 
the section will apply to a decree of the nature of the decree made 
in this suit, which is for something more than the payment of 
money. Moreover, it cannot be held that any sufficient reason is 
shftwn in this case fur allowing defendant time for payment. W e 
decree the appeal with costs, and modify the decrees of the lower 
Courts, by cancelling that portion which allows two years within 
which the amount decreed is to be satisfied.

Appeal allowed.

B e fo re  S i r  R o b e r t S tu a r t, K t . ,  C h ie f  Jus tice , and  M r ,  Jus tice  Sjpanhie.

G a N G -A  P R A S A D  ( P l a i n t i f f )  v. G A J A D H A R  P R A S A D  a n d  o t h e r s  

(D e fb .x d a n t s ) . *

M esne p ro f i ts —P ro c e d u re  on  the h ea rin g  o f  a p p ea l— O b jec tio n — A c t  X  o f  1877 

(C iv i l  P ro c e d u re  C od e ), ss. 211, 561.

W h e re  the parties to a suit fo r  certa in  land an d  fo r  the paym ent o f  m esne  

profits in  respec t o f the sam e w ere  co -sharers  in  the estate com prisin g  such land , 

an d  the de fendan ts had  them selves occupied an d  cu lt iv a ted  such land, held  th a t  

the m ost reasonab le  and  fitting m ode o f assessing  such m esne pro fits w as  to a s ­

certain  w lia t  w ould  be a £ »ir rent fo r  such land  i f  it had been  let to  an o rd in a ry  

tenant and  had  no t been  cu lt iva ted  b y  the de fendan ts.

B oth  parties  appea led  from  the decree o f  the C ou rt  o f  first instance, and  both  

the ap pea ls  w ere dism issed b y  the lo w er  ap pe lla te  Ouu t. T h e  p la in tiff ap p ea led  

to  the H ig h  C ou rt fro m  the decree o f  the lo w er  ap p e lla te  C o u rt  d ism issing h is  

appea l, w h e reu p on  the de fendant took  objections to the decree o f  the lo w e r  ap p e l­

late C o u rt  disraiasing his ap p ea l. H e ld  tha.t such  ob jections cou ld  not be en ter­

tained.

T his was a suit in which the plaintiff claimed the possession o f 

37 bighas 5 biswas o f land and Rs. 883-13-0 the mesne profits o f 

the land for 1283 and 1284 fasli. The plaintiff claimed under an 
agreement for the partition o f his share and that o f the defend­
ants in a certain mahal, under which partition the land in suit 
had fallen to the share o f the plaintiff. The plaintiff estimated

*  Second A p p ea l, N o .  1161 o f  187S, from  a  decree o f H .  A . H arriso n , E «q .,  
J u d g e  o f  M irz ap u r , dated the 18th June , 1878, a ffirm ing a  decree o f M a u lv i  M u ­
ham m ad  W a ie h -u l la  K han , S u bord in a te  J u d ge  o f  M irzapu r, dated the 23rd A p r il ,  
1878.

1880 
man- ----

Bicncm
V.

M a d a d  a

C5

1880
J a n u a ry


