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.contains a contract for the payment o f interest a fter cine date at 

the rate o f Rs. 1-12-0 which wa,s payable before due date', and that 

on any default compound interest m ight be charged. I f  I  did 

not hold this viBT, I  should then be o f opinion that the p la intiff 

was entitled to the interest claimed, as there does not seem to be 

anything mireasouable in the rate agreed upon as intere.st fo r  the 

money lent or iu the arrangement provided in case o f  default.

The Subordinate Judge has found that the covenant to pay. 

compound interest must be regarded a.'i a penal clause in the deed. 

I  do not think that it is so, and there is nothing in the law  which 

forbids a decree for such interest when there h:is been axi agree- 

rrsent to pay it. I  would m odify the judgm ent and allow com

pound interest which has been disallowed by the Subordinate Judge, 

tims decreeiog the appeal w ith  costs.

O ld fie ld ,  J .— I  concur in the proposed order.

Appeal utloiced.
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HAND RAM (DiSJFENDiNT)?.’. BAM  PRxlSAI)

Suit fo r  monei/ on accounts stated—Act JX o f 1871 (lAmitatton Aei), seh. ii, art, 62-— 
Note or memorandum wherehy an account is expressed to be balanced—-Aet X  V I l l  
of 1869 {Stamp Act) sch. ii, No. 5~Stamp— Limitation..

On the 9fh October, 187fi, the book containing the accounts betwecu the plaia- 
tift' aad the defendant, kept by tha plaiatiif, \yas esamineil by the parties, «iid a 
balance was strnclc in the plaintiff’a faronr which was orally approved and admitled 
by the defeudant. On the 2ud April, 1877, the phutvtill sued tbe defendant for 
tha amount of this balance “  on the basis of the aijcount-book.”  Hdd  that the suit 
was ia effect one oil aeoountB stated falling within art. 62, soli, ii of A ct IX  of 
1871, and could be brought witMo three years froni the 9th October, 1878, for the 
total balance struck, and being so brought was within time.

Held also that the eatry of the balance struck, not being sdgned by tho &Jen3- 
ant,wa8 not a note or memorandutn of the kind mentioned in No. 5, soh. ii o f 
A ct S V I l l  o f 1369, and did not therefore rcciuive to be btainped.

The facts o f  this cai5e are sufficiently stated fo r  tbe purposes o f 

this report iu Ihe judgm ent o f Straight, J.

* Second Appeal, No. 715 of 1S79, from drci'ee of W . C. Turner, E s(j, Judge 
o£ Cawnpore, dated the 3rd April, 1S79, afTirmitig- a decree of Babu Kaia JSali 
Chmlhci, Sabordiuate Judge o f Cawnpare, dated she 23th March, 1S73,
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the appellant.

Pandit Ajudhia Nath, fo r the respondent.

The follow ing judgm ents w ere delivered b y  the C o u rt : 

StkaighT; J .— This was a suit bi’onglit by the plaintiff, res» 

pendent, to I'ecover the sum o f Es. 47 65 , principal and interest, 

on the basis o f an account-book. The p la in tiff carries on business 

at Cawnpore under the style o f Nand Earn and Babu Ram, while tha 

defendants trade at Shikohsibad as Hand Bam  and Golab Chand. 

A s  far back as the year 1869 there w ere dealings between the 

plaintiff and defendants, the latter forw ard ing goods for sale to 

Cawnpore, draw ing on the pla intiff against snch goods, and occa

sionally making pnrchaBes throngh him for the pnrposes o f their 

business at Shikohabad. On the 9th o f October, 1875, Mohan Lai, 

cne o f ths defendants, was at_Cawnpore, and upon that day the 

acconnts between the two firms w ere gone into and a balance was 

struck, the amount ascertained as being due from  the defendants 

to the pla intiff being Ks. 4,198-4-9. U pon  a promise o f Mohan 

La i to pay Rs. 3,598-4-9 o f this amount w ith in  two weeks the 

plaintiff undertook to forego the other Bs. 600, which were, 

however, to be recoverable, i f  tha debt was not , paid w ithin the 

time specified. The Es, 3,598-4-9 were not paid according to 

promiiso, and ultimately upon the 2nd A pril, 1877, the pi-esent suit 

was brought. F o r  the purposes o f  this judgm ent it is sufficient 

shortly to say that the pleas o f the defendant Nand Earn M'ere to 

the effect, that the claim was barred by liinitaiion, that Mohan La i 

had no authority to bind his firm  at the adjustment o f  accounts ; 

and in this and the lower appellate Court the fm 'ther ground was 

taken, that the entry in the p la intiff’s books o f the balance struck 

was in the nature o f  a noto or memorandum o f the character co n - ' 

templated b j 'N o .  5, sch. ii, A c t  X V I t i  o f 1869, and that not 

being stamped it  was inadmissible in ovidenco to take the claim  ou| 

o f  limitation. Farther, that as such a noto or meraorandumj being 

liable to only a one auua stamp, and not having been !?tamped at the 

time o f  execution, it was useless accordiog to the provisions o f  s, 28 

o f the Stamp A c t  o f 1869, The first Oourl; docrceu the plaitttifFg 

rslaim and that decision was upheld by the Judge.
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I t  has been fouod as a fact that M obaii L a i had fa l l  a itthoritj 

on the 9th o f October, 1875, to act on beha lf o f  the defendant’s

■ firm  in the adjustment o f the aecoants, and the o n l j  points to be 

coasldered by U3 ia special appeal appear, to be, first, Is  the 

p la in tiff’s claim  barred by liim tatioii ? secondly, la  the entry ia  

the books o f tho plaintiffj striking the balance, one that requires

a stamp, as provided b y  N o. 5, sch. ii o f the Btamp A c t  o f  1669?
:

The matter was very  fu lly  argued befiire us on the part o f  the 

appellants, but the contentions o f their learned pleader were based 

upon a misconception o f  the nature o f  the claim. Tho form o f 

action “ on accouuts .stated”  is a perfectly welI-uuder.stood one, and 

the use o f the term “ on account-book”  in the present plaint is only 

another way o f describ ing a suit o f  such, a description. I t  

must be taken as proved that upon the 9th October, 1S75, the 

aiJcounta o f the transactions between the pla in tiif and the de

fendants were submitted to Mohan Lai, and that the items w ere 

checked and the balance struck was approved by hhn upon that 

date, l a  effect it conies to this, that upon su<.;h day tho sum o f 

Rs. 4 ,198~4-y was found to be due from the defendants to tiie p la intiff 

on acQounts stated between them. Consequently, I  nm o f opinion 

that the form  o f the p!aint,ift'’s present claim properly fali.s witliin 

cl. o f th(5 second schedule o f A ct IX  o f 1S71 ; that it  was compe

tent for the p la intiff to bring his suit w ithin three years o f that date 

fo r  the total balance struck ; and that having instituted the present 

proceedings on the 2nd A pril, l<377, ho is within time.

As to the second point taken on behalf o f the appeiluats, I  Jo 

not think that the entry in the ledger o f the pla intiff stating tho 

balance on tlie debit .side o f the defendants’ account, which wa.? 

approved and admilfced by Mohan Lai, is a note or memorandum 

o f  the kind mentioned iu No. 6, sch. ii o f the Stamp A c t  o f  18C9.

A s I  intimated at tho time o f the hearing, I  think that tho 

w ritin g  therein contemplated is intended to be signed by ths 

person to be charged with ii, adoiitting that an account due to him 

has been balanced, or that a debt payable by  him. ia due. Such 

entry as we have in the present case is no evidence o f  tlie admis^ 

sioa o f liability, but it li ovidoQCO o f tlic debt being due and o f tli&

VOL, U.J ALLAHABAD SKRIES. g.jg



644 'fllE  INDIAN LAW  P^EPOEtS. [VOL, ,ii.

1S80

■ N a u p  K a js

V.
"Xa m  1 'e a .s a d .

account having been stated. This Iati-,er fact being proved it  was 

competent for tlie lower Courts to aoeept Mohasi L a i ’s acknowledg- 

iBeiit, oral though it ba, aad they would appear most properly to’ 

have foil ad the liab ility  o f the defendants established. I  would 

dismiss the appeal with costs.

StuA-RT, C. J .— I  entirely approve and coiicur in ray Honour

able and learned colleague’s examination o f this case. I t  is quite 

clear that the three years’ lim itation had not run and that the suit 

v,’&s within time, and that being so, perhaps the question respect

ing the admissibility o f the note or memorandum which was argued 

to fall within the terms o f  N o , 6, sch, ii, A c t  X V l l i  o f 1869, is not 

very  material. But I  may observe that I  agree w ith  M r. Justice 

Straight that this is not such a noto or memorandum, and that to 

be liable to stamp-duty it  ought to be signed or otherwise proved 

a s  a  note or memorandum separate and distinct in itself, and not 

as here, as a mere summiug up in the way o f  a contiaiied accouut 

without any special aoknowledgnieat. The appeal is dismissed 

w ith costs.

Appeal disinissed.
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C R I M I N A L  JUEISBICTION,

Before Mr. Justice Straight,

EMPBEPS OF INDIA v. AJU D H LL

Tria l o f mcra than one ojj'enee~Joi}ider of charges-Lim it o f  eonvictlon.-rAei 
J , 0/1872 (CVtmiwffi Procedure Code)  ̂ ss. 814, 452, 45-1, i5 5 ~ A c i S L V  o f  l i m  
(Pm a l Code), s. 71.

Held thatj where iit the course o f one and the sanie traHsaction an accused per- 
suti appears to have committed se.veral aots  ̂directed to one end and object,- whtetf 
together amount to a more serious ofEenoe thau each of them taken indiyidually 
by itself would constitute, although for purposes of trial it may be couv-enlent to' 
vary the form of charge and to designate not only the principal but the subsidia
ry crimes alleged to have been committed, yet in the interests o f simplicity and 
conTenicnce it is best to concentrate the conviction and sentence on the gravest 
effience prored.

Where, therefore, a person who broke into a house by night and committed 
thefs therein waa charged aad tried for offences under ss. 880 and 467 o f tha Penal 
Code, and was convk-led of both those oflences, and punished for each wiihrigu- 

Eous imprisonm?ut iot eighteen monthSj the Court convicted liim o£ the offeac®


