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the expiry of three months from the date on which it waS mac. 
0 %'er to him, in consequence of the amount of the loan not having 
been repaid to him. It thus appears that he had acquired a full 
proprietary right and title to the property before Kishen Das’ 
iusolveilcy. Accordingly we affirm the docrce of the lower Courts 
and dismiss the appeal with costs.

Appeal dismissed.

G„J8 Olv

G o k a l  Da,

b e fo r e  H r .  ju s t i c e  P e a rs o n  a n d  M r .  J u s t ic e  S p a n h k .

G A N G A  B I S H E S H A R  (D e i 'En d a n t )  v . P I R T H I  P A L  ( P l a i n t i f f . ) *  

H in d u  L a w ~ -P o w e r  o f  the F a th e r  to a lie n a te  a n c e s tra l p rop e rty .

U ,  in  pu rsu ance  o f  a  prom ise to g ive  h is  d a u g h te r  a  d o w ry , abou t tw o  j^ears 

a fte r  h e r m .arriage, m ade a  g i f t  o f  jo int an oestra l p ro p e rty  to (J, he r fa th e r -in -la w .  

P ,  D 's  son, saeJ  his fa th e r G  to h ave  the  g i f t  set aside as  inva lid  u nder  

H in d u  law . l i e l d  that the g i f t ,  nut h a v in g  been m ad e  w ith  the p la in t iff ’s con

sent, and riot be in g  fo r  an y  pu rpose  a llow ed  b y  H in d u  la w , was inva lid , and that the  

p la in tiff was en tit le d  to have  it set aside, no t to th e 'e x ten t  o n ly  o f  h is o w n  share  

in  such  p ro p e rty , b u t  a ltoge ther. '

On'the 25th April, 1872, about two years after the marriage of 
his daughter, one Debi Prasad executed a deed of gift of a certain 
share in a certain village, being the ancestral property of his family, 
in the favour of the defendant Gatiga Bisheshar, the father-in-law of 
his daughter. The property purported to be transferred as the 
marriage portion o f the daughter. In July, 1878, Pirthi Pal, the 
plaintiff, the son of Debi Prasad, sued his father and the defendant 
Ganga Bisheshar to have this deed of gift cancelled, on the ground 
that the alienation was invalid under Hindu law. The defendant 
Ganga Bisheshar set up as a defence to the suit, amongst other 
things, “  that the deed of gift had been executed not only with the 
consent and knowledge of the plaintiff, but also with his aid, and 
the defendant had obtained possession hy means of mutation of 
names, to which the plaintiff never took any exception,”  and 
that the plaintiff was not entitled to claim the cancellation of 
deed of gift in respect of the whole property, but in respect 
only of his own share. The Court of first instance determined that
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18SQ the plaintiff Iiad not consented to the gift, observing as follows

‘ (T h e  consent o f the p la in tiff has not been proved in any w ay ! 

^isnn^iuE had ho consented lie would have been macte to  affix his signature

,uu Ta.. to the deed o f g i f t ;  no doeitmentary evidence'ia forthcom ing to

estabfish his consent.”  l i  further determined thait the deed o f g ift  

shonlrl be cancelled altogether. T lie low er appellate Court concitr- 

r e d in  the opinion o f  th3 Court o f first instance,' observing as 

follows :■—■“  1 do not consider it is proved that the deed was exe

cuted with the consent and adrai.'ssion o f  the p la in t i f f ; it  was so 

necessary ji point to legalise the father’ s action in  this particnlafj 

that i f  the son, the p la intiff, had been a consenting party, it is 

scarcely credible that this should not have been clearly  shown at 

the time by some en try  in the body o f the deed or by m ak ing the 

son a witness to the deed : this is the finding o f the low er Court,, 

and I  concur in i t ;  I  quite acbnowledge that the ora l te.stiittony Ib 

this point is decidedly better fo r  the defendant, appalhint, than fo r 

the plaintiff, respondent, hut I  cannot credit it  snfSciently against 

strong probabilities and the absence o f all documentary evidencey 

nor can I  accept the copy o f a deposition’ o f P ir th i Pa l, dated 24th 

Jiiljr, 1874, as sufficient to prove his knowledge and acquiescence : 

i t  is too roundabout a story, and even i f  a llowed ihat the p la intiff 

did know, at that time, I  cannot admit that b y  the law-texts quoted,, 

he can be held to have ratified the act and to be barred from  brin ty- 

in g  this su it : the first quotation is from  Tagore L a w  Lectures,

1871, p. 7 : H e can interdict acts o f waste, but i f  he does not d »

so and is cognisant o f the transaction, and specially i f  he derives 

any benefit from  it, he w ill be held to have im pliedly eonsented 

to  it . ’— W e ll, he most certainly did not derive any benefit, and the 

force o f  the pas.?age, I  take it, turns upon that, as does also the 

quotation in the case o f Gnpal Mxrain Mosoomdar v. Muddomutty 
Quptee ( ' ! )— ^of which he is aware and o f which he has had the 

benefit.’ The appellant making so great a point o f the son’s con

sent and admission virtually  acknowledges that without such con

sent and admission the act o f the feiher is illega l, and the quota

tions and precedents,— Tagore Law  Lecture.s, 1871, p, 12, ‘ A s  

early as 1824, the question, &c’ : W oodm an’s D igest o f Beno-al 

Law  EeportS; p. 284^ 16 : Yyavastha Chandrika, vol. i, pp. 35 
(1) 14 B. E B, n.
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36, S. 3 i~ -p iit  forward by tlie respoodent arej I  tiilnV, conclusive

and definifeivSj this be ing iiaden iab lj ■'joint lindiYidad properf j :

but the appellant does deny it or attempts to throw doubt ou tlir- Bifii&nH

applicability o f tlie above quotations aud. |ytecedents b j  quoting p!B.mr'

tlie cases— Venkataraniay^'aii v. VenJcatasnbramanim DUcskatpr

4 I )  aad Deend^'al La i v. Iugdecp Maram Singh (2 ). B at

these are special cases relating to forcible sales not to free-w ili

transactions, and in the lieadiiig o f  the latter is tliis— ‘ Qnai’e.— ^

W hether, tinder the law o f  the Mitaksluira, in Bengal, a voluufcai'y 

alienation by one co-sharer, v/ifchoiit the consent o f the rest, o f his 

undivided share ia jo iu t ancestral property ig valid ’ r I  hold these 

precedents as irrelevant and the latter te llin g  rather agaiiiat than 

for the appellaat who put it  forw ard .'’

The defendant appealed to the H igh  Court.

L iila  Laltd Fi'asad, for tlie appellant

The Senior Gov&rurmnt Pleader (L a la  lu a la  P rc M d ) anil 

Sliah Asad A li, for the respondefit.

Spank ie, J,-—The appeilaat before ns was tlie appellaat 

before the Judge, and he urged, first, that the de<id iiif.peaehovl iiinl 

beoii ox(i(!uted with the cousent and admission o f  the sfldntiil, 

respoodcisf;, who had reaiaiiied silent from  1872 to 1S78, havint* 

thas ratified his father’ s act; secondly, that the p la in tiff coidd liot 

sue uadsr any circumstaaces to set aside fcha g ift  save w ith  rc'spe<;fc 

to his own sharo, vis., two annas and two pies ia  the property in 

!3uit. The Sabordiuafce Jtidga held that thera was no p roo f o f  con- 

sent on ths p;!rt o f the plaiatifF aud uo suiiioiftttt evidence c f  ao- 

qaidsceaca in what was done by the father. H e  also appears to hold 

that the p la intiff could sue to set aside the deed altogether, and not 

on ly iti regard to his ow'a share. W c  must not lose sight o f  these 

objections which the Oourt bslow had to determine. Before 

the first plea goes beyond the objcsctioas urged before the lower 

appellate Oourt aad coateuds that, as the traasfer was not made 

for any illogal or immoral purposes, the suit was not mitintainable.

The other pleas go td the plea o f consent and acquiesceuce and 
0 )  1. L. IL 1 ?58. Ci) L L , R. 3 Calc, m ,
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. isso that, o f  the Uiultatiou o f phuntiifs right to sue to the extent o f his

 ̂ share only.

ifiBTMiMi W ith  respect to the plea o f  conseBt aad acquiesceace, I  do nol 

rfi-ai Pm. thiak that wa can interfere with the Judge’ s finding. The admis

sion o f the Judge that the evidence on this point on the part o f  

appellant is preferable to that on the part o f  defendant' does not 

extend beyond the parol evidenea. H a assigns I'easons fo r not; 

crediting this eridenee, and ou the entire evidence before him ha 

arrives at the same conclusion at ^Yhich the flVst Ootirt had aiTived'. 

The hading therefore is not oiio with which we cou'll interfere on 

this appeal. I  understand the finding o f  both the lower’ Courts to  

be that th'0 transfer was not made for a,ny necess’ary purpose 

allowed by the H ind a law. The deed o f g ift  appears to hava beeii 

siiade by the father i=i performance o f  a promise to g ive  a dow ry 

to his daughter. But I  am not aware that the performance o f  such 

a promise can be regarded as a lawfalpurpo.se j'^stify ing aliermtioii 

under the Hindu law. I t  was not necessary for the support o f the 

diiughter, it was aofc fo r any religious or pious vvork, nor was it a 

pressing necessity. Daughters must he maintained until theu’ 

jBurriage ai^d the expenses o f  their marriage, must be paid. Biifc 

in  thia case the g ift was not m ad« at the tiina o f the niarriage. I t  

•svas not executed until two years after the marriage. There is, I  

th ink,force in the Subordinite Ju dge ’s observatious'that the grea t 

stress laid upon the alleged consent, acquiescence, and aid o f the 

pla intiff in efiecting the transfer j is a circumstance go ing  to show 

that without such consent the transfer was illegal. The first pleajj 

iijiou the Subordinate Judge'ss finding, in my opinion,- fails.

1' liave alroady given niy opinion regardiug the second plea. 

A h to' the third, the property being admittedly jo in t and undivided, 

tmd tlie g ift  iiot having been made with the consent o f the plaintiff,- 

ami not being far any purpose allowed by the H indu law, the plain

t iff was at liberty to set it aside altogether ;■ and in arriv ing to this 

cuuclusion tl:o lower appellate Court does not appear to have mis™ 

iniucrstootl any o f the precedeiits cited before him-. I  would dia-' 

jnigs the appeal and afBrm the judgm ent w ith  costs.

JBAEEON, J'.— I  eoncur. 

Appeal dismissed,-

THE 'In d ia n  l a w  REPDiVra [TOL. i t


