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6 0 B A R  UHAN DAS (DEFitPiDAST) t. G O K A L  DAS (P ia in tifxO .’* --------------
Pared C’Qndiiiohol Mortgage— Regulntion X V J I  of IBQQ.

K  made over to G, from wliom ho had bon-owed certain, moneys, oerta.iu laud 
on the oral condition that, i f  such moneys were not repaid within two or three 
months, stioh land should become '0’» absolutely. Held that as there ŵ as no deed 
o f conditional mortgage the o f Regulation X V I I  of ISOO were not
applieable to £?, and be became the owner of such land after the expiry o f 
three months from the date on which it was made over to him, in consequence 
o f the amount of the loan not having been repaid to him.

On  the l l t l i  February, 1862, one K ishen  Das purchased certaiti 

premises used as a stable, the vendor execiitiug a deed o f sale in  

bis favour. In  the beginn ing o f I86li K is lien  Das, being indebted 

to one Gokal Das in tlie sum o f Rs, 1,000, gave  pobsession o f  the 

premises to Goival Das and made over to him the deed o f  sale, on 

the oral understanding that i f  the debt w ere not paid in two or 

three months the premises should become the absohita propurtj o f 

, Q-okal Das, In  Ju ly, 1869, K ishen Das became iiisolventj and 

in the schedule o f immoYeable property filed by  him  in the In 

solvent Court at Calcutta he stated as fo llows : — I  received the 

sum o f Lis. 1,000 in the month o f Phagun, Sam bat 1925, as a loan 

from  Gokal Das, Gujrati, and for the repayment thereof deposited the 

title-deeds o f  a piece o f land at Muttra, in  the N orth -W estern  P ro 

vinces, with this creditor, and I  also agreed tliat in case I  was 

not able to pay the amount the land would absolutely belong to 

him .”  In  the statement o f  his im m oreable property filed in  the 

same Court he stated ;-~ “ A  piecc o f  land at M uttra, in  the H orth- 

W estern Proyinces, m ortgaged to m y creditor N o . 3-1 (Goka)

Pa s ) for Ks. 1,000 on condition that in  case I  am not able to  pay 

the amoimt w ithin two or threem onths he w ill be absolutely entitled 

to the liiiid.”  Gokal Das reniaiued in undisturbed poissessiou o f 

the premises until the 10th February, 1877, when Jagau ^'aLh, 

the son (jf K isheu Das, executed i.i deed o f  sale o f  the promises in 

favour o f Gobar Dliau Das, w lio thereupon, interfered and provenied 

Gokal Das’ tenant from paying rent to him as he had theretofore 

done, Gokal Das iJicreupou instituted the present suit in wliich

* Second Appeal, No. T14 ol 1879, from a decree o f J, Alone, Esq., Sobordi- 
nate;Judge of Agra, dated the 20th March, 1879, afBrining a decree o l Maujyi > 
^lubarak-ulk, Munsif of Muttra, dated the 3rd December, 1878.
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ISSO iia claimed, amongst othei' a deolaration o f lus proprietary

right to the premises, nml to ba raaiafcaineJ in possession thereof, 

J)as and the fianoelktion o f tlifl deed o f sale dated the lOtli February, 

w i t  Das. 3877. The Court o f fifst instauce gave him a decree. On appeal 

i the lower appellate Court hohl, in respect o f  t,he contention by the

defendants that the possession o f the phxintifF o f  the premises was 

oo ly  that o f an equitiible m ortgagee, and that cousequentl]? he 

could not impugn the sale to Cxobar Dhan Das by Jagan Nath, as 

fo llo w s :— “ la  the case o f Goord^al v. Ihimkoomuer (1 )  the H ig h  

Oourt saidj— ' It  has been sattled that a conditional sale m ay by  the 

agreement and acts o f the parties become absolato w ilhou t (fo re 

closure) proceedings under the Regulatiop,’ — and this a;>pear3 to 

Hie to be the case here : I  accordingly find that G okal Das aoquired 

the proprietary title to the property in suit in 1869, and that ho 

has therefore the righ t to sue for the avoidance o f the sale raada 

by Jagan Nath to Grobar Dhan Dus.”

The defendant Qobar Dhan Das appealed to the H igh  Court con

tending that the low er appellate Court had erred in hold ing that tli® 

conditional sale to the p la in tiff did and eould become absolute 

w ithout the issue o f the notice o f foreclosure required by  s. 6 o f 

K egu k tion  X V n  o f 1803j and that the p la in tiff was still only a 

m ortgagee and could not therefore sue for the proprietary posses

sion o f the property.

M r. and Babu Raisin Chand, for the appellavit.

M t , Howard and Lala ' Harklshm Das, for the respondent.

The judgment o f  the H igh  Court ( P ea.rson , J, and Sp a s k ie , J .) 

delivered by

Peab^ON, J .~“ The provisions o f Regulation X V I I  o f 3 806, to 

which the first ground o f appeiil refdrs, are on ly applicable to  the 

holders o f deeds o f conditional mortgage. .The plaintiff, appellant^ 

was not the bolder o f such a deed ; and the provisions o f  the 

Eegulation aforesaid were not therefore appUoable to him. This 

being so, we must hold that according to the condition on which 

the property was made over to him ho became the owner o f it iifie}: 

a ;  H .  0 ,  R .,  P .,  1 8 G 7 ,p . 178.
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the expiry of three months from the date on which it waS mac. 
0 %'er to him, in consequence of the amount of the loan not having 
been repaid to him. It thus appears that he had acquired a full 
proprietary right and title to the property before Kishen Das’ 
iusolveilcy. Accordingly we affirm the docrce of the lower Courts 
and dismiss the appeal with costs.

Appeal dismissed.

G„J8 Olv

G o k a l  Da,

b e fo r e  H r .  ju s t i c e  P e a rs o n  a n d  M r .  J u s t ic e  S p a n h k .

G A N G A  B I S H E S H A R  (D e i 'En d a n t )  v . P I R T H I  P A L  ( P l a i n t i f f . ) *  

H in d u  L a w ~ -P o w e r  o f  the F a th e r  to a lie n a te  a n c e s tra l p rop e rty .

U ,  in  pu rsu ance  o f  a  prom ise to g ive  h is  d a u g h te r  a  d o w ry , abou t tw o  j^ears 

a fte r  h e r m .arriage, m ade a  g i f t  o f  jo int an oestra l p ro p e rty  to (J, he r fa th e r -in -la w .  

P ,  D 's  son, saeJ  his fa th e r G  to h ave  the  g i f t  set aside as  inva lid  u nder  

H in d u  law . l i e l d  that the g i f t ,  nut h a v in g  been m ad e  w ith  the p la in t iff ’s con

sent, and riot be in g  fo r  an y  pu rpose  a llow ed  b y  H in d u  la w , was inva lid , and that the  

p la in tiff was en tit le d  to have  it set aside, no t to th e 'e x ten t  o n ly  o f  h is o w n  share  

in  such  p ro p e rty , b u t  a ltoge ther. '

On'the 25th April, 1872, about two years after the marriage of 
his daughter, one Debi Prasad executed a deed of gift of a certain 
share in a certain village, being the ancestral property of his family, 
in the favour of the defendant Gatiga Bisheshar, the father-in-law of 
his daughter. The property purported to be transferred as the 
marriage portion o f the daughter. In July, 1878, Pirthi Pal, the 
plaintiff, the son of Debi Prasad, sued his father and the defendant 
Ganga Bisheshar to have this deed of gift cancelled, on the ground 
that the alienation was invalid under Hindu law. The defendant 
Ganga Bisheshar set up as a defence to the suit, amongst other 
things, “  that the deed of gift had been executed not only with the 
consent and knowledge of the plaintiff, but also with his aid, and 
the defendant had obtained possession hy means of mutation of 
names, to which the plaintiff never took any exception,”  and 
that the plaintiff was not entitled to claim the cancellation of 
deed of gift in respect of the whole property, but in respect 
only of his own share. The Court of first instance determined that

♦ Second A p p ea l, No . 706 o f  1879, from  a decree o f  R . G . C u rr ie , E sq ., J u d g e  
o f  G o rak h p ur, dated the 17£h M arch  1879, a ffirm ing a  decree o f H ak im  B ahat A l i ,  
S ubord inate J u d ge  o f G o rak h p u r , dated  the 2 i lh  D ecem ber, 1878.
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