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days after time, unless the plaintitF can show that the excess period 
should be excluded in computing the period of limitation under the 
provisions of s. 14 of the Law of Limitation. But looking to the 
proceedings taken it is clear that at most the only time which 
plaintiif might claim to exclude under the provisions of s. 14 would 
be from the 23rd September, 1878, to the 10th April, 1879, when he 
was prosecuting the suit in the Court of the Judge and in the High 
Court. But assuming that he could satisfy us that the whole of 
that period should be excluded, the present suit instituted on the 
10th April, 1879, will still be beyond time. The plaintiff cannot 
claim to exclude from the computation any other period, for from the 
26th August, 1878, to the 16th September, 1878, he was prosecuting 
his suit in a Court which had jurisdiction, and the inability o f the 
Court to entertain it did not arise from defect of jurisdiction or 
other cause of a like nature, but from misjoinder of plaintiffs, a defeet 
for which plaintiff must be held responsible, and from the 16th to 
the 23rd September he was not prosecuting his suit in any Court, 
and cannot claim to have that perioi excluded. Tiie appeal fails, 
as there is no reason to iutcrfere with the order as to costs, and we 
dismiss it with costs.

Appeal dismissed.
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B e fo re  S i r  R o b e r t  S tu a rt, K t . ,  C h ie f  J u x t ic e , M r  J u s t ic e  Pea rson , and  M r .  J u s t ic e  

Spanleie .

H A S A N  A L I  AND OTHERS ( P l a i n t i f f s )  v. M A H R B A N  ( D e f e n d a n t ) . *

M d h a m m a d a n  L a w — M is s in g  p erso n — A c t  I  o f  1872 {E v id en ce  A c t ) ,  s 108—

A c t  y / o f  1871 {B e n g a l C iv i l  C ourts  A c t ) ,  s. 24.

F ,  one o f  the heirs to the p ro p erty  o f h is  parents (th e fam ily  be in g  M u h am ­

m ad an s ), w as  “  m iss ing”  w hen  they died , an d  subsequen tly  when the other he irs to 

Such p roperty  sued  his d aughter M  fo r  the possession o f  a  portion o f  such p ro p e rty .  

M  set up  as a de fence to the suit that h e r f a th e r  w as a live , and  tha t d u r in g  his li fe ­

tim e the p la intiifs could  not c laim  his share in  such portion . H e ld  b y  S t d a e t ,  C. 

J .,  an d  S p a n k ie ,  J .,th a t  the suit, b e in g  one to en fo rce  a  r igh t  o f inheritance, m ust  

be  govern ed  b y  the M uham m adan  law  re la t in g  to a  “  m issing ”  person . P a rm e s h a r  

E a i  V. B is h e s h a r  S in g h  (1 )  d istingu ished.

*  Second A p p ea l, N o . 179 o f  1879, fro m  a  decree o f B ab u  K ash i N a th  E isw as, 
Su bord ina te  Judge  o f  M eerut, dated the 14th N o vem be r, 1878, m o d ify in g  a  decree  
o f  M uham m ad M ir  B adshah, M u n s if o f  B u land sh ah r, dated the 24th U e te m b e r , 
1877.

(1 )  I . L ,  E ., 1 A ll.  53.
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1S80 Held by S tu a rt, C. J „  that, acooi’ding to Miiliammadaii law, ninety years not
. ijaving elapsed from F ’s birth; his share could not be claimed by the plaintiffs, but 

A n  jecnain ia abeyaaoe uatil the expiry of tliat peiwd, or his death, was proved.

Held by Peaksojt, J , and Spankie, J., that P  being a “  miasing ”  pefsoii when 
his pareuts died, his daughter, according to that law, was not entitled to hold 

his share either as heir or trustee.

O ĵje Kam ar AU  died leaving two sons, Kurban A ll and N isar 

A li. K itrbau A l i  died leavin g a son, Hasan A li. N isar A l i  died 

in Jmie, 1868, Icaviug liis w ife, ITaiz-ua-nisa, a son, Niass A li, two 

daugtters Niaz-un-uisa aud Im liaz-un-nisa, and a grand-daughter, 

Malirbaii, the daughter o f his son Farzand, who at the time o f his 

father’s deatb had not been heard o f  by liis fa a i i l j  sines 1857. Oa 

tbe death of N isar A li, his son ISliaz A l i  was recorded in the revenue 

registers as tlie proprietor o f his laaded estate. Faiz-un-nisa, 

2^iaz-un-nisa, Imtiaz-un-nisa, Sahib-un-nisa, the w ife o f Farzand, 

and Mahrban, all resided together in a bouse belonging to Fa iz-u n- 

nisa, and were supported out o f that estate. Faiz-un-nisa died in. 

1B73, Farzand being still missing, and N iaz A U  died subsequently 

ill tbesame or the fo llow ing year. 0<n the deatb o f N iaz A li,. by the 

eonsent o f all tlie parties interested, Sahib-un-uisa was recorded in 

the revenue registers as the proprietor o f 16 bighas, 18 biswas o f the 

land owned by N isar A li, and on her death her daughter, Mahrban, 

was recorded as the proprietor o f the same. In  June, 1877, Ifarzaud 

being still missing, Hasan A li and the daughters o f Nisar A l i  insti­

tuted thfi preseat aciit in which they claimad to recover possession 

from Muhrbun o f the 16 biglias, IS  biswas o f land and o f the house 

belonging to Faiz-nn-nisa. T lio plaintiffs alleged that, inasmuch as 

]Sb‘;iz A li died without leaving issue and Farzand was m issing 

at the death o f his father and his mother, the property o f  N isar A li  

and B'aiz-un-nisa descended to them, and the defendant had no right 

therein. The defendant set up as a defence to the,suit that Farzand 

was alive, and that during his lifetime the plainfcitT Hasan A l i  had 

no right in the property o f N isar A l i  or Faiz-un-nisa. She admit­

ted the right o f the other plaintiffs, the daughters o f  N isar A li and' 

Faiz-un-nisa, to a m oiety o f the property in suit. The Court o f  first 

instance, expressing its opinion that Farzand was in all probability 

dead, keld that, inasmuch as he was missiug at the death o f hi.-? 

parents, he had forfeited his righ t to sucoged to a share in their
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3statesj and the defeadant eoald claim no r igh t through liiM j ?sSi* 

ind it gave the plaintiffs a decree. ' On appeal by the defendant, the 

;o\yer appellate Court held, on the question whether in this case 

the Muhammadan law relating to a missing person should Ije 

applied, or whether it should fae presumed w ith referenes to s. 108 

o f A c t  I  o f 1873 that Farzand had pre-daceased his parente, that, 

under the provisions o f  s. 24 o f A c t V I  o f  1871, Mahainni:iJau 

law  was .applicable, distinguishing the present case from  the* eiiso 

o f  Parmeshar Rai v . Bislieskar Sijigh (1 ). A p p ly in g  Maliammadan 

law, the Court held th.it, inasmticli as ;i period o f ninety yetira 

had not elapsed from the date o f Farzand’s birth, it could not 

ba presumed that he was dead, and that nntil that period had 

elapsed, or his death was ptroved, the daughters o f N isar A li and 

Faiz-un-nisa were only eatifcled to a m oiety o f the estates o f  their 

parents, and Hasan A li was not entitled to share in  the estate 

E isar A li.

The plaintiffs appealed to the H igh  Court, contending that the 

low er appellate Court should, with reference to s. 108, A c t  I  o f 

1872, have presmned that Jfarzand had pro-deceased his parents, 

and that i f  this were the case the defendant coaid claim  noth ing - 

throngh him.

Pand it Nand Lal^ for the appellants,

M ir  5'wstiiw/for the respondent.

The following judgments were delivered by the Court;

S ttja e t, 0 . J .— I  generally  concur in the v iew  taken in this 

case by the Subordinate Judge, who, however, appears to have very  

unnecessarily occupied him self with the consideration o f  the E v i • 

dence Act, and with the remarks o f  the select comm ittee o f  the 

Legis lative Conncil thereon. The suit is brought by  the phdntifFij 

f o r  the establishment o f their rights to property on the allegation 

that the inheritance to them has opened by  the disappearance and 

deathj during his father’ s lifetimo, o f one Farzand A li. "With 

respedt to this Farzand A li the facts appear to be these H e  le ft 

his home and his ftim ily in 1857, the year o f  the niutiayj at which 

(1) I. L. n.j 1 AIL C3.
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1880 time he wouiti appear to have been aboilfc 30 years old, atid there­

fore, i f  ali 76 w lien this suifc was instituted, his age woiiL! then have 

been about 51 yeat‘s. He-has not since been hoard of, but th trs 

is nothing on the record to prove his death. Under these circitm- 

staftees tlae first ciuestioti is lvhat is the law  to be applied to the 

case ? The parties are Mahanimadarts, and the question raised in the 

suit being one regard ing succession and iiihei’itaiice, the 24th sectioil 

o f the Bengal C iv il Courts A ct V l  o f 1871 im m ediately applies^ and 

the Muhammadan law  must, in the words o f s, 24, form “ t h e T l l le  o f 

decision,”  and the Evidence A ct has no application whatever. The 

only question therefore is, what, on the facts stated, is the Muham­

madan law on the subject ? 'Ihis question m ay be answered without 

doubt or ditSculty> aiid it is siinply this, that for ninety years from  

the date o f his birth the property o f a m issing person is kept in 

abeyance, the principle o f Muhammadan law  appearing {p be that, 

in  the absence o f proo f to the contrary, the m issing person is pre-* 

suraed to be alive. This rule o f the Muhammadan law  appears to 

be the result.of all that is to be found in the leading authorities 

on that !aw,-~M acnaghtea, Baillie, andotheiS. N ow , applying this 

rule o f Mnhammadan law  so stated, it is clear that the property o f  

Farzand A ll cannot be claimed by the plaintiffs, but must be in 

abeyance until the expiry o f ninety years from  his birth^ that is, for 

about forty years yet to come, unless in the meantime evidence i  ̂

obtained proving his death. The Subordinate Judge appears to 

have correctly applied this rule o f Muhammadan law to the facts o f 

the case, and I  would therefore afSrm his order and dismiss the 

present appeal with costs.

I  should add that the l?ull Bench case o f Mtrmeshar R a i v, 

sheshar Singh (1 ) is q[uite consistent with the view  I  hare taken o f 

the facts in the present case. There the suit was brought fo r the 

aToidance o f a deed o f m ortgage executed to the detriment o f  the 

p la in tiff’s reversionary rights, and it was therefore held that the pro-i 

TisioDS o f  s. 108 o f  the Evidence A c t  should be applicable/ I  ,wag 

absent from  the Court M^hen this judgm ent was g iven  and I  express 

no opinion as to whether I  consider it righ t or w rong. But the 

opening sentences o f  the judgm ents o f  Turner, J.^ who was acting 
(I ) I, L. E., I  All. 53.
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fo r me, and o f Poarsoiij J ., clearly support tlie v iew  I  have taketi 

ill tile present case. Th is portion o f tlie jwdgmeni. o f  the F u ll 

Bench is as fo llows :— *'* Th e plaintiffs in this suit are not c la im in g  

the estate o f  Ja iik i Rai, the m issing person, by r igh t o f  inheritance; 

were they ela im iiig  it, inasmuch as Janki Eai h.13 beeii m issing fo r  

only eight or nine years, their claim m ight be inatlmissible under 

H indu law. But they are da im in ff nothing belonging to him .”

And the judgments o f  Spankicj J,j and Oldfield, J.; are to the same 

effect.

Spaneib, j . —^This being a suit fo r inheritance tinder the 

hamniadan laW, that law  w ill npply to it, in regard to the missing 

person, Farzand A li. The Fu ll Bench ru ling in Parmeshar Rat 
V . Bislm har Singh ( I )  o f  this Court is not in  conflict with this 

opinion. l!he low er appellate Com-t therefore was not w rong in 

holding that the case must be governed by 3iuhatnaiaJan law.

These remarks dispose o f the first plea,

On the second plea it appears to me that the judgm ent o f  the 

low er appellate Court is w rong and that the M unsif was right.

A cco rd ing  to the Muhammadati law  o f  inheritance, a m issing 

person is considered as liv in g  in regard to his own estate, so that, 

no one can inherit from  him, and dead in regard to the estate o f 

another, so that he does not inherit from  any one, to d  his estatsj is 

reserved until his death can be ascertained, or the term  for a pre­

sumption o f  i t  has passed over. I  find a summary o f  the law  

quoted from  well-known authorities and cited in the. Madras edition 

o f  Macnaghten’ s Muhammadan law, referred to by  Babu Shatoa 

Charan Sirkar in his printed Tagore Lectures.— ^ Thus, i f  Jie 

(the missing person) had an estate when he disappeared, or i f  aE 

that time he was entitled to a share in a jo in t property, such property 

cannot be inherited before his death be proved, or m itil he woiiM 

have been ninety years o f age, btit must remain in trust uniii that 

time, when it w ill devolve upon those o f  his heirs who are in 

existence at that time. On the death o f any o f  the relatives o f a 

mi3,sing person, to whom ho is aii heir, ho is so far considered to 

be alive, that his share is set aside, l)ut such share is tiot reserved 
(1) I. L. R , 1 All. S3,
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18S0 in {nis't for lum and his heirs, but delivered to the other heii'S, w ho 

wouhl hiwe taken it i f  he had been dead ; i f  he I’eturns after this, Iw 

w ill be entith'd ia  his share,  ̂b iit  i f  he does nut I'eturn, it  devolves O'n 

the heirs who came into possession at the form er disiri'batioH, but not 

to'the heirs o f the missing person.”  Again  : l i ' a m issing person

be a co-heir witih others, the estate'.vill be distribated as far as 

the others are couterned, provided they would take at aH events^ 

•whether thfi m issing person 'were liv in g  or dead. T I ih s , in the case 

o f a per&on dy ing, leaving (w o daughters, a m issing son, and a son 

and daughter o f such m issing son. In  this case, the daughters w ili 

take halt the estate im m ediately, as that must he their share at all 

events, Init the grand-childrea w ill not take anything, as they are 

precluded on the supposition o f their father being al'ive.”

Farzand A li  heeaine lost during the life tim e o f kis parents, 

and his dangliter, the defendant,, according 1,o the 'V'iew ĉ f the laiy, 

e,xpressed above, could not, under the circauisfunceB, inherit.

F o r  these reasons.- I  would decree the appeal and reverse the 

judgm ent o f the lo\ter ' appellate Oonrt asid restore that, o f th© 

filunsif with costs,

Stuart, C. S., and Spanfeie, J ., dilFering on' a point o f law , the 

fippeal was referred, under s. 575 o f A ct X  o f 1877, to Fearson, 3., by 

■̂ vhom the follow ing judgm ent was delivered :

Feabson, J .—-The property in snil did not belong to  Farzcand 

A li, the missing man, but would have been more or less inherited 

hy him, had he survived his parents. The plaintiffs are his .sisters 

and a musin, who married one o f  them ; the defendant is his daraghter,, 

and, i f  she bg not entitled to the property, they are. H er contentiora 

is that her father is still alive, and, i f  the eoQtention be true, it  i.? 

apparent from the rules o f Muhammadan law  cited b y  m y learned 

colleague Spankie, J., that she is not entitled to hold the property 

cither as heir or trustee^ although Parzand A li may he entitled to  

it should he reiurn. The plaintiffs do not assert that he is dead^ 

hut nothing has been heard o f  him since he disappeared in 1857^ 

and the strong probability is thai lie died in the lifetim e o f  his 

parents, in which case his daughter could not inherit, through him^ 

Eny portion o f their estate. This being so, in coneurreac© wltls

. JHE IHDIAN LAW RlPOliTB, FTOt,. li ,
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Spankie, J., I  decree the appeal with costs, reversing the lower 
appellate Court’s <Jeere<5 and restoring that of the Court of first 
iustanee.

Appeal allowed.

B e fo re  M r .  J u s tic e  Spa nlde a nd  M r ,  J u s tic e  O ld fie ld .

H A Y A  H A M  AND OTHERS (D ep en d an ts ) v. L . iC H a O  (PLA iN TiF r).®  

P re -e m p t io n  - W a jih -u l-a r s  

T he greater portion o f the lands o f a certain v illage were div id ‘;d into “ thokes,”  

«a c h  tlioke com prising a certain am ount o f land, and tlie rest o f the lands were held  

sn com iaoa according to the ifiterests o f the co-sharers in the village. T h e  w ajib u l- 

a rz  contained the fo llow ing provision regard ing the righ t o f pre-em ption: “ Each
eliarer ia b y  all means at liberty  to transfer his righ t and share, bu t first of all the 

transfer should be effected b y  him  in favour o f h is o w n  brothers and nephews who  

m ay be sharers, and, in  case o f the ir refusal, in  fa vou r o f the other owners o f the 

thoke,”  H e ld , in a suit by  a sharer in one thoke to enforce a right o f pre-em ption, 

under the w a jib -u l-a rz , in  respect o f a siliare in another thoke, that the fact that th'S 
p la in tiff in common w ith  all the sharers o f the different thokes was a sharer in the 

com m on lands d id  not m ake her a sharer iu  the vendor’s thoke, and she had therefo ie  

no  right o f pre-em ption under the lo a jib  u l-a rz .

Tas facts of tliis case are sufficieatly stated for the purposes 
®f this report in the judgment of the High Court

Pandit Bishambhar Nath and Munshi Sulch llani-, for the ap- 
ffellants.

The Junior Government (Bahu Dicarka Nath Bmiarji)
and Bttbu Oprokask Chandar Mukarji, for the respondent.

The judgment of the High Court ( S p a n k i e ,  J. and O l d f i e l d ,  J.| 
was delivered by

■ O l d f i e l d , J.— The property in this suit, comprising the share 
ill niauza Tholai belonging to Mahummad Ibrahim Khan, was sold 
by him to the defendants under a deed of sale dated 1st Maroh, 
1878, and the plaintiff claims the same by right of pre-emption 
under the wajib-nl-arz The lower Court decreed the claim, and one 
o f the objections taken in appeal is that, under tiie pre-emffion 
clause in the administration-paper on which the plaintiff relies 
as her ground of action, she is not entitled to recovcr the property. 
The clause is as follows ;— “  Each sharer is by all means at 
liberty to transfer his right and share, but first of all the .transfet’

•  F irs t  A p p ea l, N o . 25 o f 1879, from  a decree o f  M au lv i F a rid -u d -d in  A h m ad j 
S sh o rd iu a te  J u d g e  o f A lig a rh , dated the l U h  D ecem ber, 1878.
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