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days after time, unless the plaintiff can show that the cxcess period
should be excluded in computing the period of limitation under the
provisions of s. 14 of the Law of Limitation. But looking to the
proceedings taken it is clear that at most the only time which
plaintiff might claim to exclude under the provisions of s. 14 would
be from tho 23rd September, 1878, to the 10th April, 1879, when he
was prosecuting the suit in the Court of the Judge and in the High
Court. But assuming that he could satisfy us that the whole of
that period should be excluded, the present suit instituted on the
10tk April, 1879, will still be beyond time. The plaintiff cannot
claim to exclude from the computation any other period, for from the
26th August, 1878, to the 16th September, 1878, he was prosecating
his suit in a Court which had jurisdiction, and the inability of the
Court to entertain it did not arise from defect of jurisdiction or
other eause of a like nature, bat from misjoinder of plaintiffs, a defect
for which plaintitf must be held responsible, and from the 16th to
the 23rd September he was not prosecuting his suit in any Court,
and cannot claim to have that period excluded. The appeal fails,
as there is no reason to interfore with the order as to costs, and we
dismiss it with costs,

Appeal dismissed,

Before Sir Robert Stuart, Kt., Chief Justice, My Justice Pearson, and Mr. Justice
Spankie,

HASAN ALI axo otuers (Praixtirrs) » MAIIRBAN (DEFENDANT).*

Muhammadan Law—Missing person—Act I of 1872 (Evidence 4et), s 108—
Act VI of 1871 (Bengal Civil Courts Act), s. 24. '

F, one of the heirs to the property of his parents (the family being Mubam-
madans), was “ missing” when they died, and subscquently when the other heirs to
such property sued his daughter f for the possession of a portion of such property.
M set up as a defence to the suit that her father was alive, and that during his life-
time the plaintiffs could not claim his share in such portion, Held by Sroarr, C.
J., and SPaNKIE, J ., that the suit, being one to enforce a right of inheritance, must
be governed by the Muhammadan law relating to a “ missing ” person, Purmeshar
Rai v, Bisheshar Singh (1) distinguished.

* Second Appeal, No, 179 of 1879, from a decree of Babu Kashi Nath Eiswas,
Subordinate Judge of Meerut, dated the Lith November, 1878, modifying a decree
of Muhammad Mir Badshah, Munsif of Bulaudshahr, dated the 24th Uecember,
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Held by StUaRT, C. J., that, according fo Muhammadan law, ninety years not
having elapsed from s birth, his share could not be claimed by the plaintiffs, but
must remain in sbeyance until the expity of that peuiod, or bis death was proved.
Held by Prarsox, 7, and SpawgIr, J., that F being a “missing ” person when

his pavents died, his daughter, according to that law, was not entitled to hold
his share either as heir or trustee. -

Oxe Kamar Ali died leaving two sons, Kurban Ali and Nisar
Ali, Kurban Ali died leaving a son, Hasan All.  Nisar Ali died
in June, 1868, leaving his wife, Faiz-un-nisa, a son, Niaz Ali, two
daughters Niaz-un-nisa and Imnliaz-un-nisa, and a grand-daughter,
Mabrban, the daughter of his son Tarzand, who at the time of his
father’s death had not been heard of by his family since 1857. On
the death of Nisar All, his son Niaz Ali was recorded in the revenue
rogisters as the proprietor of his landed estate. Faiz-un-nisa,
Niaz-un-nisa, Imtisz-un-nisa, Sahib-un-nisa, the wife of Farzand,
and Mahrban, all resided together in 2 house belonging to Faiz-un-
nisa, and were supported out of that estate. Faiz-un-nisa died in
1873, Farzand being still missing, and Niaz Ali died subsequently
in the same or the following year. Qa the death of Niaz Ali, by the
consent of all the parties interested, Sahib-un-nisa was recorded in
the revenue registers as the proprietor of 16 bighas, 18 biswas of the
land owned by Nisar Ali, and on hev death her daughter, Mahrban,
wis recorded as the proprietor of the same. In June, 1877, Farzand
being still missing, Hasan All and the daughtors of Nisar All insti-
tnted the present suit in which they claimed to reeover possession
from Malirhan of the 16 bighas, 18 biswas of land and of the house
belonging to Maiz-un-nisa.  The plaintifs allegad that, inasmuch as
Niaz Ali died without leaving issus and Farzand was missing
ab the death of his [ather and kiis mother, the property of Nisar Alj
and Falz-un-nisa descended to them, and the defendant'had no right
therein. The defendant set up as a dofence to the suit that Farzand
was alive, and that during his lifetime the plainbiﬁ' Hasan Ali had
no right in the property of Nisar Ali or Faiz-un-nisa. She admit-
ted the right of the other plaintiffs, the daughters of Nisar Al and
Faiz-un-nisa, to a moicty of the property insnit. The Court of first
instance, expressing its opinion that Farzand was in all probability
dead, keld that, inasmuch as he was missing at the death of his
pavents, Le bad forfoited his right to suceeed fo a share in their
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sstates, and the defendant could claim no right through him,
wnd it gave the plaintifis a decree. * On appeal by the defendant, the
iower appellate Court held, on the question whetber in this ease
the Muhammadan law relating to a missing person should be
applied, or whether it should be presumed with reference to s. 108
of Act I of 1872 that Farzand had pre-daceased his parents, that,
under the provisions of s 24 of Act VI of 1871, Mehammalan
law was applicable, distingnishing the present case from the caso
of Parmeshar Ral v. Bisheshar Singh (1).  Applying Muhammadan
law, the Court held that, inasmuch as a period of ninety vears
had not elapsed from the date of Farzand's birth, it could nes
be presumed that he was dead, and that wntil that periol had
elapsed, or his death was proved, the daughters of Nisar Ali and
Fuiz-un-nisa were only entitled to a moiety of the estates of their
parents, and Hasan Ali was nob entitled to share in the estate of
Nisar Ali.

The plaintiffs appealed to the High Court, coutending that the
Tower appellate Court should, with reference tos. 108, Act I of
1872, have presumed that Farzand had pro-deceased his parents,

and that if this wore the ease the defendant could claim nothing -

through him.
Pandit Nand Lal, for the appellants.
Mir Akbar Hwsain, for the respondent.
The following judgments were delivered by the Court:

8roart, O. J.—1 generally concur in the view taken in this
case by thie Subordinate Judge, who, however, appears to have very
unnecessarily oceupied himself with the consideration of the Bvi-
dence Act, aud with the remarks of the select committes of the
Legistative Council thereon.  The suit is brought by the plaintiffs
for the establishment of their rights to property on the allegation
that the inheritance to them has opened by the disappearance and
death, daring his father’s lifetime, of oue Farzand All. - With
yespeat to this Farzand All the faets appear to be these :—He left

his home and his family in 1837, the year of the wmutiny, at which -
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time he would appear to have been about 30 years old, and there-
fore, if alive when this suit was instituted, his age would then have
been about 51 years. Hohas not sinee been heard of, but thers
is nothing on the record to prove his death. Under these circums=
stances the first question is what is the law to be applied to the
case? The parties are Mubammadais, and the question raised in the
suit being one regarding suceession and inheritance, the 24th section
of the Bengal Civil Courts Act V1 of 1871 immediately applies; and
the Muhammadan law must, in the words of s. 24, form “thertle of
decision,” and the Bvidence Act has no application whatever. The
only question therafore is, what, onr the facts stated, is the Mulam-
madan law on the subject? This question may he answered withott
doubt or diffieulty, and it is simply this, that for ninety years from
the date of his birth the property of a missing person is kept in
abeyance, the principle of Mubammadan law appearing to be that,
in the absence of proof to the contrary, the missing person is pres
sumed to be alive. This rule of the Muhammadan law appears to
be the result.of all that is to he found in the leading authorities
on that law,— Macnaghten, Baillie, and others.  Now, applying this-
rule of Mubammadan law so stated, it is clear that the property of
Farzand- Ali cannot be claimed by the plaintiffs, but must be in
abeyance until the expiry of ninety years from his birth, that is, for
about forty years yeb to come, unless in the meantime evidence ig
obtained proving his death. The Subordinate Judge appears to
have correctly applied this role of Muhammadan law to the facts of
the case, and I would thercfore affirm his order and dismiss the
present appeal with costs,

I should add that the Full Bench case of Pormeshar Rai v. Bis
sheshar Singh (1) is quite consistent with the view T have taken of
the fucts in the present case. There the suit was brought for the
avoidance of a deed of mortgage execuled to the detriment of the
plaintiff’s reversionary rights, and it was therefore held that the pro=
visions of s. 108 of the Evidence Act shiould be applicable. I.was
absent from the Court when this judgment was given and I express
no opinion as to whether I consider it right or wrong. But the
opening sentences of the judgments of Turner, J., who was acting

(U L L. B, 1 AlL 53,
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for me, and of Pearson, J., clearly support the view I have {akeix
in the present case. This portion of the judgment of the Fall
Bench is as follows i—% The plaintiffs in this suit are not claiming
the estate of Janki Rai, the missing person, by right of inheritance;
were they claiming if, inasmuch as Janki Rai has been missing for
only eight or nine years, their claim might be inadmissible under
Hinda law. DBut they ave claiming nothing belonging to him.”
Aud the judgments of Spankie; J., and Oldfield, J.; are to the same
effect.

Spangm, J.—This being a suit for inheritance under the Mn-
hammadan law, that law will apply to i, in regard to the missing
person, Farzand Ali. The Fall Bench ruling in Parmeshar Rai
v. Bisheshar Singh (1) of this Cowrt is not in confliet with this
opinion. The lower appeflate Court therefore was not wrong in
holding that the case must be governed by Muhammadan law.
These remarks disposc of the first plea.

On the second plea it appears to me that the judgment of the
lower appellate Court is wrong and that the Munsif was right.

According to the Mubammadan law of .inheritance, @ missing
person is considered as living in regard fo his own estate, so that
no one can inherit from him, and dead in regard to the estate of
another, so that he does not inherit from any one, and his estate is
reserved until his death can be ascertained, or the term fora pre~
sumption of it has passed over. I find a summary of the law
quoted from well-known authorities and cited in the Madras edition
of Macnaghten’s Muhammadan law, referred to by Babu Shama
Charan Sirkar in his printed Tagore Lectures.—~* Thus, if he
(the missing person) had an estate - when hs disappeared; or if as
that time ho was entitled to a share in a joint property, sueh property
cannob be inherited before his death be . proved, or until he would
bave been ninety years of age, but must remain in “trust until that
time, when it will devolve upon those of his heirs who are in
existence at that time. - On the death of any of the relatives of a

missing persen, to whom he is an heir, he i3 so far considered to .
be alive, that his share is set aside, but such share is not reserved:

(1) L R, 1AL 53.
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4 frush for him and his heivs, but delivered to the other heirs, who
would linve taken it it he had been dead 5 if he returns after this, he
will be entiiled to his share, bt if he does nut return, it devolves on
the beirs who came into possession at the former distribution, but not
to the heirs of the missing person.”  Again:  *1f a missing person
be a co-heir with others, the estate will he distributed as far as
the others are concerned, provided they wonld take at all events
whether (he missing person were living or dead. Thus, in the case
of a person dying, leaving two daughters, a missing son, and a son
and daughter of such missing son. In this case, the daughters will
take half the estate Immediately, as thaf must be their share af all

avents, tut the grand-children will not take anything, as they ave
preclnded. on the supposition of their futher being alive.”

Tarzand Ali hecame lost during the lifetime of his pavents,
and his daughter, the defendant, according 1o the view of the law.
expressed above, conld not, under the civeumstances, inherit.

For these reasons I wonld deeres the appeal and reverse the
judgment of the lower “appellate Comrt and vestore that of the
funsif with costs,

Stuarty C. J., and Spankie, J., ditferiug or a point of law, the
appeal was referred, under 5. 575 of Act X of 1877, to Pearson, J., by
whom the tollowing judgment was delivered :

Vpanson, J.-The property in sait did not belong to Farzand
Ali, the missing raan, but would have been miore or less inherited
by hiin, had he survived his parvents. The plaintiffs are his sisters
and a vousin, who married one of them; the defendant is his daughter,
and, if' she be not entitled to the property, they ave. Her contention
is that her father is still alive, and, if the contention be true, it is
apparent from the rules of Mabammadan law cited by . iny learned
colleague Spankie, o, that she is not . eatitled to hold the property
either as heir or trustee, although Farzand Ali may be entitled to
it should he relnrn.  The plaintiffs do not assert that he is dead,
but nothing has been heard of him since he disappeared in 1857,
and the strong probability is that he died in the lifetime of his
parents, in which case his daughter could not inkerit, through him,
any portion of their estate, This being 50, in coneurrence- with
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Bpankie, J., T decree the appeal with costs, reversing the lower 1830
. 47 TP . " . ! . - -
f&.ppellate Court’s decreo and restoring that of the Court of first Hasan A
instance. v.
Appeal allowed. Manxsa

Before Mr. Justice Spankie and Mr, Jastice Gldfeld. 18s¢

ok Janunary 1
MAYA RAM avp oragrs (Drrespants) 2. LACHHO (PLAINTIFF).#

Pre-emption -Wajib-ul-arz
The greater portion of the lands of a certain village were divid:d into “thokes,”
wack thoke comprising a certain amount of land, and the rest of the lands were held
in common according to the interests of the co-sharers in the village. The wqjib ul-
arz contained the following provision regarding the right of pre-emptivn: ¢ Each
sharer is by all means at liberty to transfer his right and share, bul first of all the
transfer should be effected by him in favour of his own brothers and nephews who
miay be sharers, and, in case of their refusal, in favour of the other owuers of the
thoke.,””  Held, in a suit by a sharer in one thoke to enforee a right of pre-emption,
under the wgjib-ul-arz, in respect of a ghare in another tholke, that the fact that the
plaintiff in common with all the sharers of the different thokes was a sharer in the
common lands did not make her a gharer in the vendor’s thoke, and she had therefo:e
no right of pre-emption under the wayib wl-arz.
Tag facts of this case are sufficiently stated for the purposes
of this report in the judgment of the High Court.

Pandit Bishambhar Nath and Muanshi Sukd Ram, for the ap-
pellants.

The I unior Governnent Pleader (Babu Dwarka Nath Banarji)
and Babu Oprokash Chandar Mukarji, for the respondent.

The judgment of the High Court (Sranxig, J. and OLvrreLp, J.}
was delivered by

OuprieLD, J.~The property in this suit, comprising the share
in mauza Tholai belongiog to Mahummad Ibrahim Khan, was sold
by him to the defendants under a deed of sale dated 1st March,
1878, and the plaintiff claims the same by right of pre-emption
under the wajib-ul-arz  The lower Court docreed the clain, and one
of the objections taken in appeal is that, under the pre-emytion
clause in the administration-paper on which the plaintiff relies
as her ground of action, she is not entitled to recover the property,
The clause is as follows :—¢ BEach sharer is by all means at
hiberty to transfer his right and share, but first of all the transfer

* First Appeal, No. 25 of 1879, from a decree of Maulvi Farid-ud-din Ahmad,
Subordinate Judge of Aligarh, dated the 11th December, 1878,



