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5S0 and was obtaiaing discount to very  nearly the fu ll value o f tlie goods.

----- W h a t profit, proportionate to the risk, the Bank was to make, i f  it was „

m erely acting as agent for the defendant, in the manner suggested 

Bank ijy  jt jg not very easy to see. N o r  is it at all comprehensible, why 

Cohen Brothers and Co. were to go through fcha form o f  accepting 

a bill, i f  the goods in respect o f which their acceptance was to be 

g iven  were only to come into their hands upon payment o f  cash. 

The whole case set up by the defendant appears to be xmtenable 

snd impossible, and I  am o f opinion that each and all o f  his pleas 

foil. Although I  differ with M r. Justice Spanlde, as to the ad- 

rnissibilty o f the defence set up to this cLaxm in point o f law, this 

w ill in no way interfere with or prevent our decision o f this case. 

The lower Courts have effectaally arid fu lly disposed o f the questions 

o f fact raised in issue upon all the pleas put forward, and w ith  their 

findings we cannot interfere, though I  m ay say I  en tirely agree 

w ith  them. The appeal must be dismissed %vith costs.

Appeal dismissed.
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Btjore Sir Robe.ti Sifim-l, Kf., Chief Jiistiaf, Mr. Justice Pearson, Mr. Justice 
Spanlde, Air. Justice Oldfivld, and Mr. Justice Straight,

BANS BAHADUR SINGH an»  otiiehs ( ob.ti;cmrs)  t). MtJaHL.\ BEGAM
AND 0THBB9 (DECKRB-HOIDEHS).®

C H U S K l B A l (OBJSCTOS) » . N A R O T A M  D A S  ( di:crt£E-hoi.eer )  f

Ap.pe<il t(} Her Majeslif hi Council— Seeurlti/ fo r  ihs eosia of the respondent— 
iion o f thcree agiinst suretff-Act’X  o f 1B77 ( Ciail Pi-oeedure Code), ss 253, 610.

An appeal was preferred to Her Majesty in Oonnoil from a final decree passed 
on appeal by the High Court, and B  and certaiu other pereous on belialt o f the 
appellaut gave seeurity for tlie costs o f the rer-spoiident. Her Majesty in Council 
disniissed the appeal, and ordereil tlie appcllanfc to pay the costs of the respondent. 
T ie  respondent applied to the Court of first instance the execution of that order 
against Jaiid  the other persons as sureties. JIdd by Stuart, C. X , Peauson, J., 
k nA  O ld fie ld , J., thst, under ss. 610 and 253 of A «t  X  of 1877, such order could bo 
executed against the sureties.

Per Spankib, J., and Stbaight, 3— Contra.

_ Eirst Appm!, No. 38 oE 1879, fr-man order of Hakim Kahat x\Ii, Subordinate 
Juiigo o f (Gorakhpur, dated the 14tb Jiinnary, 1879.
 ̂ t  First Appeal, No, 6S of 1879, from an ordeir of H. D, Willock, Iteq., JudEe <j| 

Aaamgarli, dated the 29th March, 1870. ‘  '



¥ o L  li .] ' A l l a h a b a d  s e r ie s . m
N ur-u l-lah K lian  obtaiued a decree for money against M uglila  

Begam  arid isertain other persons on the 9tli A p r il, 1872, which was 

I'Dversed by  the H igh  Court oil the I7 th  March, 1873. Nur-xtl-lah 

K h an  desiring to  appeal from  the decree o f the H ig h  Court to  the 

F r iv y  Council, the H ig h  Court called upon hini to  furnish secari- 

ty  for the costs o f the respondent. A ccord ingly  he filed a securi

ty-bond, dated the 8 th Ju ly, 1873, in. v/hidhBans Bahadur .Singh and 

certain other persons jo iiit ly  hypothecated certain im m oveable 

property as security for such costs. On the 22nd f ’ebruary, 1878, 

the P r iv y  Coiiucil dismissed Nur-ul-lah K h an ’s appeal, d irecting 

liim  to pay the costs o f the respondent. On the 18th Ju ly, I 8 7 S5 

the decree-holder applied for execution o f this order against the 

jud^i^nient-debtor and the sureties, seeking to recover the costs 

incurred by him in the P r iv y  Council by the attachment and sala 

o f the property hypothecated by the sureties as security fo r suoli 

costs. The sureties objected, contending that the ordei- o f  tlitS 

P r iv y  Council could not be executed against them. This ob jectioa  

ivas disallowed by the Court o f  first instance. The objectors ap

pealed to the H igh  Court.

The Court {O ld f i e ld ,  J. and S ^ ea igh t, J;) referred to the Fu ll 

i3ench the fo llow ing question : — W hether the decree-Iioldors can 

recover the costs o f  the appeal to the P r iv y  ODuiicil, -whieh have 

been decreed to them, by executing their decree against the su re

ties, who, before the passing o f the decree o f the P r iv y  Council, 

have become liable as sureties for the payment o f  such costs’ ’ . A  

similar question was raisdd in  another case which subsequently 

came before Spankiej J. and Straight, J. who ordered that it should 

also be laid before the Fu ll Bench, and the two cases were heard 

and disposed o f together by the F u ll Benoli.

I 8S0

Bi.Ns B.mia 
DDK SlNW

MnniiT.A
Bebam.

The Seniot' Gover/vneni Pleader fL a la  Juala Prasad), for tlia 

appellants,.

L a la  Lalta Prasad and Biunslii M ek li IlasaUf for the respon

dents, in  Ko, 3i3.

Mr. Co/i^«7jand tho Junior Qovemmmt Plmcler (Babu D m r h i  

Nath BaaarJi)j for appellant.
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Munsliis Ilanm nm  Praaacl and Kashi Prasad, fo r the respon- 

(lent, ia  No. 65.

Tlie fo llow ing Judgments were deiivcrad by LIiq F a l l  Bench ;

S to a e t , 0. J .— In  Til7  opinion oiir answers io  these two refer" 

ences ought to be in the affirmative. 1  have loo-kecl into the ra« 

tiords for tho terms o f the aitrcty-boiids ia  both eases, and I  flud 

that ia one the bond absolutely secures tho costs o f  tho P r iv y  

CooHcil to the extent o f Rs. 4,O(>0, ainl in the other case, the surety 

bond 13 not lim ited to the costs o f the f r i v y  Oouiicil appeal, but 

covers the whole decree appealed against, iiicliKhng the decretpJ 

araoimt o f Rs. 11,853-7-10 and the costs. The log;il (luestioiK 

however, is tho same in both references, aiid must bo ans^v^ered in 

tho sauie w ay.

Tlie sections o f tho Code o f Prodsdare to be oortsidered are ss. 

610 and 253, S. GIO provides that '.— “ W hoever desires to en force 

or to oUaiu esecatiou o f  imy order o f H er  Tdiijosty in Cooneil shall 

apply by petition, ticcoinpaniod by a cartliied copy o f the decree or 

order made in appeal and sought to be enforced or exeetited, to the 

Court from  which tho ap[V€:d to H er M iijesty wa& preferred. Such 

€oui't shall trausmit the order o f  H er M ajesty to the Court w liiclj 

inude the first decree spipealed from, or to such other Court as H er  

M ajesty by her said order may direct, and shall (iipou the appliea” 

iioii o f either party ) g ive such directions as may be roffuired for the 

enrorcetaent or execution o f the same 5 and the Court to which tlio 

said order is so traasinitted shall ei'tforee or execute it iiceordinglyj 

in tho im n m r  and iiecordiug to the rules applicable to the execu

tion o f  its origimd decrees'.”  I t  w ill be observed that the words 

here employed are large aad generalj ordering execution o f  decrees 

o f  the P r iv y  Council according to the rules, that is, all the rules, 

applicable to the execution o f original decrees, and there is no ex 

ception from  tliein o f sureties or o f s, 253, or o f  any other sections 

or provi.sions in tho entire chapter. Now  these rules for the exe- 

cutioa o f  original decrees are comprised in . Chapter X I X  ’ o f  

A c t X  o f 1877, and they be^ia w ith s. 223 and end with s. 343. 

B y  s. 2-j3, which thu- fon i'̂  part o f  the rules applicable to the 

CSC eutiou c f origluai decrees, it  is provided th a t: “ Wheuovci' a
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jierson luiSj before the passing o f  a decree in any origiiin i suif,, lie- 

como liable.as surety for the pei'formanee o f the same or o f any 

part thereof, tlie decree may be executed agaiust him to tlie extent 

to which h i has rendered him self liable, iii the sams manner as a 

decree may be executed against a detendant.”  To m y mind the 

plain effect o f this provision, which is thus made part o f  ik e  hiW' 

provided by s. 610, is that sureties for the execution o f  decrees o f 

the P r iv y  Council are placed in pi-ecisely the same positionj andh iw e 

precisely the same liability, as sureties far the performance o f 

decrees in original suits, an 1 m:iy bo proeeedod against in tho same 

summary manner, for under s. 253 sureties have no litigious 

and contentions rights, but sim ply become liable for whatever m ay 

bo decroed against their principals. There a]ipears to me to  be no 

difficulty whatever in applying this section to the esecntiou o f P r iv y  

Council decrees, and the efi’a c t o f  it  when read w ith s, 610 is that 

the words in s. 253, ^Mjefore the passing o f a dccreo ia an oriiTimd 

sixit,’ ' mean, under s. 6 1 0 , before the passing o f a decree iu au 

appeal to the P r iv y  Council.”

I t  appears to me not iinimportauL to observe !:h;d, s. GIO is immc- 

diately preceded by provisions dealing with the subject o f secm’iiy  

for the costs o f the respondent, and for the security to be taken for 

the due perforaiance o f P r iv y  Council decrees and o f orders made 

by that supreme tribnual. Thus by s. t>02 it is provided that, i f  

the certificate for an appeal to the P r iv y  Com icil be p;ranted, the 

appellant shall, within six months from  the date o f  the decree 

complained of, or within sis weeks from  the grant o f  the certificate., 

■whichever is the later date, ‘ 'g i v e  security for the costs o f  the 

respondent/’ and by s. 603 it  is provided.that, Avhen such security 

has been completed, the Court may, among other things, declare the 

appeal admitted. S, 60‘1 provides that, sit any time boforo tlie 

admission o f the appeal, the Court may, upon cause shown, revoke 

the acaeptanca o f any such security, and make further directions 

thereon. Then s/605 provides for other and further security being 

taken for the expense o f  translating, transcribing, pidnting, &c«, 

certain portions o f the record; and by s. 506, i f  the appellant tails to 

comply w ith .the order o f theCourt directing such security to be found, 

it  is provided that “  the proceeding shall be stayed, .and the appeal 

shall co t proceed without au order on this behalf o f H er  M ajesty ia

1S.50
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IBSO Council, and ia  tho mcantimo fesecution o f the decree appealed 

V s B tia"  stayed.”  Tiiis section is, as I  v iew  it, ve ry  re-

BR. Singh lavanfc to the qaestion before us, showing, as it  gv id eiitly  does, the

MUGBI.A great iraportaaceatfcachaditt the miail o f  the L 'ig is la tare to compli-
iJi:<jA5T. |;1jq peemiiary an i nooaasary conditioas attached to the pi’i-

vilege of̂  appeal to Her M ajesty in  Oouncii, the object phiinly being 

to prevent the time o f  the P r iv y  Council being taken np with id le 

and ffiTolous appeals. S. SO 3 again provides for security being taken, 

.uader other and farther circamytances, from the respondent or the 

appellant in the P r iv y  Council ; and s. 609 is so iuiportanfc and 

germane in m v view  to the qnestion involved in these references 

that I  g ive it  at length : I f  at any time during the pendency o f

the ap|>0al, the sosarity so furnished by either party appears 

inadequate, the Court may, on the application o f the other party, 

reqixire further seearifcy. In  default o f sueh further security being 

furnished as required by tho Go nrt, i f  the original security was . 

fiirm shodby the appellant, tho Court may, on the application o f tho 

respondent, issue ewecutmi o f the decree appealed against .as i f  the 
appellant hadfuTn'mhad no siiah seOuritij. And  i f  the original secu

rity  was furnished by the resj)ondent, the Court 'shall, so far 

ris may he practicable, stay all further execution o f the decree, a'nd 

restore the parties to the positioii in which they respectively were 

■when the security which appears inadequate was furnished, or g ive  

such direction respecting the subject-matter o f the appeal as it 

thinks fit.”

I t  is thus abundantly evident that the subject o f security for 

costs in the P r ivy  Cotmcil was very  much and very anxiously ia  

tlio mind o f the Legislature when it enacted s. 610, and the conclu

sion appears to me irresistible that, by the use o f the words in the 

manner and acoorcling to the rules applicable to the execution o f 

original decrees,”  the infceatiou beyond a ll doubt was to im port into 

the procedure for the execution o f P r iv y  Council decrees the 

provisions o f  s. 253] although irrespective o f  these sections imme

diately preceding s. 610 I  should have hold that by  force o f its 

direction the liab ility  o f sureties uuder s. 253 was distinctly appli

cable to sureties uuder s. 610. A nd  indeed without such a reading
( 'O  ■■

B. GIO would appear to bo o f little use, even i f  the term  ■' original 

suit”  was meant solely to apply to the proceedings in the first O.ourt.
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But I  agree with m y colleagues M r. Jiistiee Pear.goii and M r.

Justice Oldfield that tke term “  o rig iaa l suit ”  includes the p r o ' bvss B ai 

ceediiigs in tlia Appellate Court, the suit bs iiig tlio same through-- » ck Sj:<!

out, and I also agree w ith them that tho expression “  decree in  the Mnoijr,

original su it" is not necessarily the same thing as a decree o f  the 

Court o f first instatiee. Indeed, having regard to the course lit iga 

tion genei’ally takes in this country, the words “ before tho passing 

« f  a decree in au original suit ”  apply iioi; m erely to tho first docree 

in a isuit, but to a final decree in an original suit after the whole 

course o f  procedare by appeal has been exhausted, including even 

the decree by the P r iv y  Council. And  when to this is added tha 

express provision o f  s. 610, there seems to be an end to all doubt, 

that the true intent and moaning o f  the law is to place parties 

who have undertaken the more lim ited liab ility  o f being sureties 

before the passing o f a decree by the P r iv y  Council, iu the same 

position as sureties who have become liable before the liassiiig o f a 

decree in an original suit To say tha least the law  in  ques

tion is capable of such a reading, and tliere soenis to be no in telli

g ib le  i-easou in Justice or in legal policy against its practical appli- 

catiou,.

M y  colleagues Mr. Jnstioe Spaukie and Mr. Justice SLraighf, 

who dissent from the m ijo r ity  o f the Court, after noticing the course 

o f  decision under s. 204, A ct V I  [ I  o f 1859 (w hich undoubtedly sup

ports the opinions I  am now expressing), wind up their views on this 

part o f the ease w ith the observatiou that it is plain that the whole 

currcnt o f  opinion went to regard a surety as a party to the suit, but 

that under existing legislation execution is lim ited to suretyship 

undertaken before the passing o f a decree in an original suit. M y  

answer to these suggestions, however, is that, go far as the exeeutioa 

o f  a decree is eortcerned, a surety is as much now a.s he was under 

the former law o f  procedure a party to tho suit, although that mny 

he in  a very  limited sense, foi-, as I  have already remarked, sureties 

have no litigious or contentious rights o f their own, hut sin iply offer 

iheir direct liability for wdiatever is decreed against their principals.

M y  honorable colleagues farther, w ith reference to the argum ent as 

to tho oxpedieucy o f sureties being in every stage liable, and the 

anomaly o f refusing to extend the operation o f  s. 253, suggest that 

these arc matters o f whicli tipou a simple (Question, o f coustructior
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ISSO jio notice can be taken. But w itli tlie greatest deference to them tlie

"NsrTHA™ ai’S'in'ient ah inconwnknti is o f  the greatest importance and ought 

}g-n SiNOH not to bo disregarded, and its forcc, added to the other considera-

tions I  and m y colleagues who agree w ith me have urged, rea- 

jUiOAM. fionabl}^ i f  not irresistib ljj lead to the conclusion at -which w e have

arrived.

Concurring therefore w ith  M r. Justice Pearson and M r. Justice 

Oldfield niy answer to these references is in the aflirmativo in both 

eases.

O lc f i e ld ,  J .— I t  appears that in these cases, appeals having been 

preferred to H er Majesty in Ooiincil from  decroos o f this Court, the 

appellants before ns became sureties for the cosis o f the respondents, 

anti the appeals having been dismissed w ith costs, tho question arises 

■vvlielher the respondents can recover their costs by proceeding to 

execute th ;ir decrees against the sureties or should proceed against 

them by regular suits. S. 610, A c t X  o f  1877, provides the proeo" 

dure for enforcing orders o f  H er Majesty in Council ; i t  runs as 

follows : "  W hoever desires to enforce or to obtain e.Kecution o f any 

order o f H er Majesty in Council shall apply b y  petition, accompanied 

by  a'certifiedcopy o f thedeei’ee or order made in appeal and sought 

. to be enforced or executed, to the Court from  which the appeal to 

H e r  Majesty was preferred. Such Court shall transmit the order o f 

H er ila jes ty  to th e Court which made the first decree appealed from, 

or to Ruch oiher Court as H er Majesty by her said order may direct, 

and shall (upon the application o f either party ) g ive such directions 

as may he required for the onforceraent or execution o f the same ; 

and tho Court to which the said order is transmitted shall enforce or 

execute it accordingly, in the manner and according to the rules 

applicable to the execution o f its original decreos.”  W o have there- 

fore to ascertain the manner and rule,s applicable for the execution of 

originaldecree?, and we find these in Ciiapter X I X ,  treating ‘̂ ‘'of the 

execution o f  decrees,”  under the heading I?, “ O f tho mode o f exe

cuting decrees,”  and among them in s. 253 is the fo llow ing rule, 

W henever a person has, before tin? passing o f a decree in an o r ig i

nal suit, become liable as surety for the performance o f the same or 

any part thereof^ the decree m ay be executed against him to the 

extent to which he has rendered him self liable, in the same manner

THE INDIAN LAW  EErORTS. [VOL. IL



ns a decree may bo executed against a (Icfondaut. Provided tliai 

such nolice iu w riting  as the C oari in each case thinks siifficient 

has been given  to the snrety,”  ijuk Siss

W e  have here clearly a mile and manner hiid down for 

enforcing; a decree o f an originid Gonrt against a person who 

has, before passing o f the decree in tho original snit, become 

liable for the perfurmanee o f  tho same, or any part thereof, and 

We must apply the above rule and manner to the enfox’cemant 

o f tlie order or decree o f H er Majesty in Council in the case o f  a 

person who has, before the passing o f the decree o f  H er M ajesty 

in Oounoil, become, surety for its performance. B y  the terms o f s.

610 the rules applicable to the enforcement o f  ori^^hial decrees are 

made applicable to tiie enforcemiint o f the orders and docreea 

o f H er  Majesty iu Uc«niollj and amongst them clearly  those 

.which apply to sureties for costs o f  a decree. T iiis was undonhtetl- 

ly  the course laid down in s. 20 i, A c t  ¥ l l f  o f  1859, and ha.s been 

follort'od by thid and other Courts. The only material ditrcreuoo 

between the terms o f  s. 201, A c t  V I I I  o f 1859, and 3. 253, A c t  X  

o f 1877, is that the terms o f tha for:ner .^action are, whenever s 

person has' become liable as security for the performanee o f a 

decreoj”  whereas in the latter they are, ‘ ‘ whenever a per-iion has, 

before the passing o f  a d jcree in an original suit, become liable as 

surety for tho performance o f the s a m e , t h e  ra.aterial addition 

being the words in  an original suit,”  and these words were p ro 

bably added to show (possibly w ith reference to certain decisions 

under A c t V l I I  o f 1859, s. 204,—  Ram Kishen Doss y .  HurMwo 

Singh ( I ) ,  6i/jend>o Narain Roy v. Bemanginee Dossed 0!mt~ : 
terdharee LaU v. Bambelashee Koar (3 ) ) that the proviaiun applies 

on ly to parsons who have beeoma sin’etioi} for the performance o f  

a decree in the course o f the suit and prior to the decree, and not 

afterwards, and was not intended to draw any distinction between 

p e r s o n s  becoming sureties before passing o f  decrees o f  a Coart o f 

first instance, and those bocoming sureties after passing o f  the 

decree o f the Court o f first instance and,before that o f  the x4.ppel- 

late Cauri;, The term “  original suit”  includes the proceedings in 

the Appellate Court, the suit bfting the same throughout, and the 
(1 )  7 \y . I!., r.i!9. ( 2 )  18 W .  35.

(3) I .L .  E .,' 3 Calc. 318.
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term “  decree in tlie original suit”  is not the same thing as “  de&&§ 
o f  the Court o f first instance.”  Oould the term, however, he so iii"- 

terpreteclj I  shouhl stiil be disposed to hold that the o'peratioii o f sr, 

610 w ill be to make the previsions o f s. 253, “  iiiutatis mutnndia/’ 

applicable to execution o f decrees o f H er Mnjesty in Council i «  

cases o f persons becoming before the deoree surety for its perfor

mance. I  may add that no reason has been shown why the Leg is la 

ture should intend to make a difference in  the manner o f  eseoutiois 

between the case o f  persona beconiing sureties for the performance 

o f  the decree o f  a Court o f first instance, anci those becom ing sure

ties for the performance o f the decree o f the Appellate Court or that 

o f H er M ajesty in Conncil. I  would ansv/er the questioti: referred  

in the affirmative.

PeATiSos, J .— For the reasons stated by m y honorable colleague!' 

Mr. Justice Oldfield, I  concur with him in ans\?ering in  the a ffir

m ative the question referred to the Fu ll Bench.

S t iia igh t, J. (Spakkie, j . ,  eoncnrriag)— ^The question siibmitted 

to the Fu ll Bench in this, as w ell as the kindred reference in  F irst 

Appeal from  Ordery No. 38 o f 1879, is sulBtantialiy identical and 

may, for the porposes o f brevity  and convenience, be discu-ssed and 

disposed o f in  a single judgment, 'i'he main  ̂ point for our eoHsi- 

deration is  ̂Can sureties for an appellant in an appeal to  the P r iv y  

Coimcil, which is dismissed-, be' directly proceeded against in the 

f:secution department in the s-ame manner as the judgmeut-debtor ? 

In  order to reply to  this inquiry it is neeessary very  closely to> 

e:samiae the provisions o f ss, 253“ and 610 o f A c t  X  o f  1877. 

A pp ly ing the attention first o f all to s. 61 Oj that w ill be found to* 

regahite the procedure to enforee-orders o f the Queen ia  Council,, 

and the fo llow ing directions' are givert aŝ  to the procedure to be 

fo llowed by a person who wishes to  carry into execution any sueh 

order. H e  must apply to the Court from which the appeal to the 

P r iv y  Couucil was- immediately preferred,, by  petition, to which 

should be attached a certified copy o f the decree and order sought 

to be enforced. Then the Court is to send the order to the low er 

C om i which passed the fit'st decree in  the suit, and this latter Court 

is specifically directed to “ enforce or execute it  accordingly, in  tho 

mamier and according to the rules applicabb to the e.xecution o f

THE m D lAK  LAW EEPOR'rS.



Kas-- Bar

its original decrees,”  I t  is next necessary to see 'wliat. ilieso rnks 

are to which reference is here made. They m ay lie fomul in 

Chapter X I X  o f  A c t  X  o f 1877, which is in te llig ib iy  headed ( ¥  ovb. Si;.o 

i-he exeeuiioa o f deorm  ”  and under several heads treats o f  the m^ohi.s

fo llow ing incidental matters :—

1.— The Court by which decrees may be cxeented.

Sj.— A pplication for execution.

3 .— Staying execution.

4.— Questions for Court executing decree.

5.— Mode o f executing decrees.

6.— Attachment o f property.

7 .— Sale and delivery o f  property.

8 .— Besistance to execution.

9.— Arrest and imprisonment.

N o w  it is argued by  those, who coniiend for a rej>!y In tlie 

afifirmative to the question under consideration, tiiat s, 25t3 o f I his 

■chapter, providing as it does fo t  the exeeution o f  a decree atyaiu«l 

a surety, supplies one o f  the rules “ in the manner an.l iicicordiri^^ 

to w h ich ”  the enforcement o f orders o f the Queen in Coancii 

m ider s. 610 is to be caTried out. In  other words, that the e ffw t 

d f the two sections, when read together, is to puS surety and ju J g -  

ment-debtor on plfeciseJy tlie same footin g in execuviou. U pon a 

careful examination w e find it  quite impossible to adc>pt any Kacl  ̂

v iew . W e  must take the words as they ai*e and not wander alleid 

to t r y  and reconcile suggested inconsistencies in the A ct, or drnp 

out a Bentence, introduced, as w e w ill show, intentionally into a 

clause, fo r  the purpose o f  securing tiniform ity. W hat aro th® 

terms o f s. 253 ? “  W henever a person has, before the passing o f a 

decree in an original suit, become liable as a surety for the perform

ance o f the same or o f any part thereof, the dccree may be executed 

against him to the extent to which he has rendered him self h’able, 

in  the same manner as a decree may bo executed again.st a defend

ant. Provided that such notice in w riting as the Court in eiicli 

case thinks sufOcient has been given  to the surety” .

The corresponding provision o f the form er C ivil Proeedura 

Code, V I I I  o f 185t>, contained no such words as ^'before the pass- 

in g  o f a decree in an original s u i t o n  the contrary'- the language
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SiS'! o f .9 , 204 was o f the most general kind and fixed no point o f tim e 

at or before \vliicli a person becom ing a surety fixed bis liab ility  

SiKQH and rendered liim self liable to all the consequences to which his

.'SHL.4. principal was subject. The decisions that were quoted in the course

iijjAM. argnment were xipon cases, that had arisen imder this

earlier A c t  and to ns appear clearly  distinguishable from the present, 

iThongh under s. 204, A c t  V I I I  o f 1859, the Courts held, that it 

did not apply to parties who became sureties after a decree, they 

nevertheless were unanimous or nearly so in .declaring, that the 

word decree was not eonfined to that; made in the original suit, 

l^ut that the security g iven  m ight be enforced against a surety in 

Bseciition o f an appellate decree. In  fact it is plain, that the whole 

current b f opinion went to regard a surety as a party to the suit, 
taider s. I I  o f A c t  X X I I I  o f 1861, the corresponding section to 

which o f  A ct S  of 1677 is 244.

Under existing legislation, however, execution is lim ited to s 

suretyghip undertakea “  before the passing o f  a decree in an o r i

g ina l suit.”  Though s. 583 provides fo r the execution o f  appellate 

decrees and s. 610 o f orders passed by  the Queen in Council accord

ing  to the rules prescribed in  Chapter XXX, there is not to be found 

im the whole o f its 120 clauses one word that authorises enforcement 

o f execution against a surety, except when he has taken upon Irinr- 

self that character “  before the passing o f a decree in an original 

suit.”  The argument, as to the expediency o f sureties heing in 

every stage liable and the anomaly, the existence o f  which it is 

jirgned wc are countenancing, by refosing l o  extend the operation 

o f s, 25S, are matters 'of which upon a simple question o f  f.onstrnc- 

tion we can take no notice. S till as to this latter point we can 

w ell understand why a difierenee may fa ir ly  he drat\'n betwoon si 

surety who undertakes his liab ility  before the passing o f  the de

cree in the original suifĉ  and so to speak identities himself w ith and 

heeomes a party to it, and another who comes upon the scene at a 

later stage, when litigation has proceeded a considerable distance 

on the road either to the lower appellate Court, the H igh  Court, or 
the P r iv y  Gouncil,

The decree in the origincil suit practically passes against the 

surety, and so far as he is liable under it, it is that decree, which i&
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enforced against him, and not anj' seciiril;y-b6nd he may have en 

tered into sabsequeat to the passing o f that decree. The ss, 5S3 

,and diO  do not confer aay greater power on tlie Court that made 

the decree appealed, than it  already possesses under Chapter X I X  jirr.iiL. 

o f  the Codoi I f  that Court extends the action o f  s. 253, aud drags 

w ithin its operiition a surety who has not become liable before the 

passing o f an original decree, it is acting “ ultra virea ’̂ and ;my order 

passed to that etFect would in  our judgm ent be illega l and void.

F o r  it  would not only be enforcing a liability uodertaken after the 

passing o f its own decree, but one created under a surety-boiidj the 

responsibility upon -which no Court had definitely determiiitid in 

any decree or order.

Now' it  should be observed, tha-t s, 253 has a twofold characler.

Firstj it continues in m itigated shape a personal liab ility  toexaca - 

tiou without process orig ina lly  introduced in a novel and somewhat 

startling form in s 204 o f A c t  V I I I  o f 1859, and nest it details the 

juachiuery by which such liab ility  is to be enforced w ithout the 

ord inaiy intervention o f  a suit, in summary ftishiou. The on ly 

reser\’ation made in the surety’ s favour is that he is to havo sudi- 

cient notice. The words o f s. 610, however, seem simply to jjro- 

vide for the enforcement o f decrees or orders o f the Queen in Comi- 

cil according to the same method as original decrees are exec,utv?d by  

the Court passing them, but they create no liability, aud estabhsh no 

specific responsibility in the surety. In  the argiunoiit for the respon

dents upon s. 253 it is ingeniously sought to m ix up liab ility  raid ma-- 

chinery aud to treat them as one and the same, but tlie decree is one- 

thing, the mode o f executing it another. A t  any rate having regard 

to the fact that the phrase “  before the passing o f  the decree in the 

orig ina l suit”  is not to be found in s. 201' o f A c t  V I I I  o f 1859 but 

appears for the first time in s. 253 o f the A c t  now in forcej^ w e mus4 

assume that it was introduced for some good purpose, and that puif- 
pose, i f  words mean anytliing, would seem to be to lim it a new and 

somewhat arbitrary liability, existing out ŝide the actual parties to tha 

suit, to those persons who from its institution had qud guarantors so 

to speak, vouched for its _iides by becoming sureties bd'ure the 

passing o f ihe first decree. I t  is the decree o f the original Court 

determining the liability o f p laintiff or defendant, as the result may ,
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be, that by special provision carries also.with it the liab ility  o f  tlio 

surety agiiiiist whom it may be executed, ba t the decree o f  tbs 

appellate Court or the order o f the Qaeen in Council is not deoUiret! 

to have attaching to it any such contiflgeacy, and w hile it is per

fectly  iatelligib le, that to put ia force s. 610 the machinery o f s. 253 

may be used, it seems equally clear to us, that the words “ before 

the passing o f a decree iu an original suit”  are prohibitory to aa 

extended appHcation o f the section for the further purpose o f  

establishing au exeeptional liab ility .

For the reasons and upon the grouuds we have adverted to w e are 

o f opinion that the question raised iu this reference must be answered 

iu the negative.

188f̂
January APPELLATE C IV IL

Before S ir Subert Slmrt, K t, Chief Justice, am! Mr. Justice Slraight,

KAM  AND, OTHEES (deperpaots), V. M U HAM M AD KAKHSH
( P i A l S T W 'F ; , *

Dismissal qt'i^ppcnlfor cifpellant’s default—Appeal—A c iX  of 1877 ((Jivil Proeedum 
Code), ss. 556, 558, aSS~Act X I I  o f  1870, s. 90 (27).

Where ati appeal is diamissecl, under s, SSS, o i Act X  oi 18?7j for tho appel
lant’s default, tliooi'dur dismissing it is not appealable.

'1'hk  facts o f this case are suflioiently stated for the purposes o f  

ihi.'i report in tho judgm ent of the H igh  Court.

Fau d it B lii id  Lal^ fo r the appellants.

Mnnahi Hanuman Pmsad, for the respondent.

The fo llow ing judgments w ere delivered by the H ig h  C ou rt;

Si'tiAET, G. J.-—W e  cannot entertain this appeal. ' The Judge 

haring  proceeded under s. 556 o f the C ivil Procedure Code, the 

defendants onglit to have applied to the Judge o f the D istrict for the 

I’e-admission o f  the appeal to him under s. 55b'  ̂ and the only further 

procedure open to the defendants was by an appeal to this Court 

from the Judoe’s order under s. 588 as amended by A c t X I I  o f

«  Second Appeal, iflo. 511 of 1879, from a dacree af S. S. Melville, Esq., Judge o-S 
Meemt, dated ihe ISth Feliniaiy, lS/9, aflirmiiig a decree of Kai Laohmsi.li Singh,
Assistant uf Buliiudshalu-, dated the aaih August,, 1S78,


