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and was obtaining disconnt to very nearly the full value of the goods.

“Vhat profit, proportionate to the risk, the Bank was to make, ifit was

merely acting as agent for the defendant, in the manner suggested
by him, it is not very easy lo see. Nor is it at all comprehensible, why
Cohen Brothers and Co. were to go through the form of accepting
a bill, if the goods in respect of which their acceptance was to be
given were only to come info their hands upon payment of cash.
The whole case set up by the defendant appears to be untenable '
and impossible, and T am of opinion that cach and all of his pleas
fal.  Although I differ with Mr. Justice Spankie, as to the ad-
missibilty of the defence set up to this claim in point of law, this
will in no way interfare with or prevent our decision of this case.
The lower Courts have effectually and fully disposed of the questions
of fact raised in issue upon all the pleas put forward, and with their
findings we cannct interfere, though T may say I entirely agree
with them. The appeal must be dismissed with costs. '

Appeal dismissed,
FULL BENCH.

Before Sir Roberd Stunrt, Kb, Chicf Justice, My, Justice Pearson, Mr, Justice
Spankie, Mr. Justiece Oldficld, und Mr. Justice Struight.

BANS BAOADUR SINGH anp orucns (onrecrors) oo MUGHLA BEGAM
AND GTHERS (DECREB-HOLDERS)*

CHUNXI BAI (omsreren) oo NAROTAM DAS {vscres-nonuER) T

Appedl to. Her Majesty in Council— Serurity for the costs of the respondent— F zecus
don of deeree aguinst surety —Aet"X of 1877 ( Civil Procedure Cudej,ss 253, 610.

An appeal was preferred to Her Majesty in Conneil from a final decree passed
on appesl by the High Court, and B nund certain other perseus on behalf of the
eppellant gave security for the eosts of the respondent.  Her Majesty in Council
dismissed the appeal, and ordered the appellant o pay the costs of the respondenst,
The respondent applied o the Court of first instance for the execution of that crder

‘agninst B and the other persons as sureties. Held by Sruarr, C. J., Pransow, J.
and OLDFILLD, J., that, under ss, 610 and 253 of Act X of 1877, such order cou]:i ba’
‘¢xecuted aguinst the sureties, ‘

Per Spavnkis, J., and Srrawant, J.~Contra,

* First Appeal, No, 38 of 1879, froman order of Hakim R ; i
Judge of Gurakhpur, dated the 14tk J:muury,r 1(8175.f Hakim abat Al Subordinate

+ First Appeal, No, 65 of 1679, from g i
Asamparh, dated the 291b March, 1870, ovdex of II. D. Wileck, Esq, Judgo of
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Nur-ul-lah Khan obtained a dectee for money against Mughla
Begam and eertain other persons on the 9th April, 1872, which was
reversed by the High Coart on the 17th March, 1873, Nur-ul-lah
Khan desiring to appeal from the decree of the High Courtto the
Privy Couneil, the High Court called updn hini to furnish securi=
ty for the costs of the respondent. Accordingly he filed a securi-
ty-bond, dated the 8th July, 1873, in which Bans Bahadur Singh and
certain other persons joiutly hypothecated certain immioveabls
property as security for such costs. On the 22nd February, 1878,
the Privy Council dismissed Nur-ul-lah Khan’s appeal, directing
Lim to pay the costs of the respondent. On the 13th July, 1878,
the decree-holder applied for cxecution of this order against the
judgment-debtor and the sureties, seeking to recover the costs
incurred by him in the Privy Council by the attachment and sale
of the property hypethecated by the surebies as security for suelt
cosls. The sureties objected, contending that the order of the
Privy Counecil could not be execnted against them, This objection
was disallowed by the OQourt of first instance. The objectors aps
pealed to the High Court.

The Court (OupFIELD, J. and Straraar, J.) vefereed to the Full
BDench the following guestion : —¢ Whether the decree-holdors can
recover the costs of the appeal to the Privy Connpeil, which have
been decreed to them, by executing their decree against the sure-
ties, who, belore the passing of the decree of the Privy Council,
have become liable as sureties for the payment of such costs”. A
similar question was raissd inanother case which subsequently
came before Spankie, J. and Straight, J. who ordered that it should
also be laid before the Full Bench, and the two cases wero heard
and disposed of together by the Full Bench,

The Senior Government Pleader (Lala Juale Frased), for the
appellants;

Lala Lalie Prasad and Muashi Mehdi Hasan, for the respon-
dents, in No. 38,

Mr. Conlan and the Junior Governmant Pleader (Balu Dwarka
Nuth Banarji), for appellant.
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Munshis Hanemen Frasad and Kushi Prasad, for the vespon-
{lent, in No, 65,

The following judzments were delivered by the Fall Bench :

Sruary, U J—In wy opinion onr answers to these two vefer-
ences ought to be in the affirmative. Tlave lovked into the ro-
eords Tor the terms of the surety-bonds in both eases, and T find
that in one the bond shsolutely secures the costs of tho Privy
Council to the extent of Ra, 4,000, and in the other case the surety
bond is not lindited to the costs of the Privy Couneil appeal, bat
covers the whole deerec appealed against, including the decretal
ameunt of Rs. 11,853-7-10 and the eosts. The legal question,
however, is the same in beth references, aud wust be answered iz
the same way.

"Pho sections of the Code of Proesdare i be considered ave ss
$10 and 253 8. 610 provides that :~—“Whoever desires to aulorc@
or to oltain execution of any order of Her Mujosty in Couneil shaid
:{Inply by petition, accompanied by a certified copy of the dacree ox
order made in appeal and sought to be enforsed or exeented, to the
Court from which the appeal to Her Majesty was preforved.  Such
Lourt shall transmit the ovder of Her Majeaty to the Conrt whi
maude the frst deeree sppealud from, or to such other Court as Hor
Majesty by ber said order mmy divect, and shall (upon the applica-
tien of either party) give such direetions as may be requived for the
enforeement or exeeution of the same ; and the Couri to which tho

said order iz so transmitted shall enforce or execnte it aceordingly,
D

in the manner and necording to the roles applicable to the execu-
iton of its vriginal deccees.” Tt wiil be observed that the words
hers employed are Targe and geperal, ordering execation of decrees
of the Privy Council according to the rules, that is, all the rules

. . .. i
applieable to the execution of original devrecs, and thers is no ox-
ception from them of surelies or of 3, 2533, or of any other sections
or provisions iu the entire chapter. Now these rules for the exe-
cution of original decrees are comprised in Chapter XIX "of
Act X of 1877, and they begin with 5. 228 and end with 5. 343
By s. 253, which chus forms part of the rules applicable to the
exceution ef original decrees, it is provided that: “Whenever &

3
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person has, before the passing of a deeree in any original suit, De-
come liable as surety lor the performance of the same or of any
part thereof, the decree may be executed against him fo the extent
to which h» has rendered himsslf liable, in the same manner as a
deeree may be executed against a defendant.” To my mind the

plain effect of this provision, which is thus made part of the law-

provided by s. 610, is that surcties for the execution of decrees of
the Privy Couveil ave placed in preci
precisely the same liability, as sore

1y the same position, and have
ties for the performance of

decrees in original suits, anl may be proceeded against in the same

swnmary manuer, for under 253 surcties lave no litigious
and contentious rights, bub simply become Iinble for whatever may
be deerced against their principals. There appears to me to be no
difficulty whatever in applying this section to the execution of Pri vy
Council decrees, and the effoct of it when read with s, 810 is that
the words in 8. 253, “before the passing of a decree in an original
suit,” mean, under s. 610,¢ before the passing of a decrse in an
appeal to the Privy Council.”

It appears to me not unimportaut to observe that s. 610 is imme-
diately preceded by provisions dealing with the subject of security
for the costs of the respondent, and for the security to be taken for
the dus performance of Privy Couneil decrees and of orders made
by thut sapreme tribuual.  Thus by s, 802 it is provided that, if
the certificate for an appeal to the Privy Council be granted, the
appellant shall, within six months from the date of the decres
complained of, or within six weeks from the grant of the certificate,
whichever is the later date, *‘give sccurity for the costs of the
respondent,” and by s. 603 it is provided.that, when such security
has been completed, the Court may, among other things, declare the
appeal admitted. S, 604 provides that, at any time before the
admission of the appeal, the Court may, upon cause shown, revoke
the aceeptanca of any such security, and make fartheér directions
thereon. Then s.603 provides for other and farther security being.
taken for the expense of translating, transeribing, prinling, &e.,
certain portions of the record; and by s 808, if' the appellant fails to
comply with the order of the Court direcling such security to be found,
it is provided that “ the proceeding shall be stayed, and the appeal
shall not proceed without an order on this behalf of Her Majesty i;x
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Counell, and in Lhe meantime execution of the decree appealod
against shall not be stayed.”  This section is, as T view i, very ve-
levant to the question before us, showiug, as i evidently does, the
great importance attachad in the minl of the Tisgislatare to compli-
anes with the pecuniary and necassary conditions atiached to the pri-
vilege of appeal to Her Majesty in Couneil, the object plainly heing
to prevent the time of the Privy Couneil being taken up with idle
and frivolous appeals. 8.803 again provides forsecurity being taken,
nnder other and further cirenmstances, from the respondent ov the
appollant in the Privy Council ; and s. 809 is so important aund
germano in my view to tha question involved in these references

. that T give it ot length : “If atany time daring the pendency of

the appenl, the security so farnished by either party appears
inadequate, the Court may, on the application of the other party,
require farther seeuvity.  In default of such further seouvity being
furnished as reqnired by the Court, if the original security was
furnished by bhe appellant, the Court way, on the application of the
respundent, issue ezceution of the decree appealed against as if the
appellant had furnished no sush security.  And if the oviginal secu-
rity was furnished by the respondent, the Court shall, so far
s may be practicable, stay all {urther execution of the deeree, and
restore the parties to the position in which they respectively were
when the security which appears inadequate was furnished, or give
such direction respecting the sulijech-mattor of the appeal as it
thinks fit,”

It is thus abundantly evident that the subject of security for
costs in the Privy Council was very much and very anxiously in
the mind of the Legislature when it enacted s. 610, and the conclus
sion appears to me irresistiblo that, by the use of the words “in the
manner and according to the rules applicable to the execution of
eriginal decrees,” the intention beyond all doubt was to import into
the procedure for the execution of Privy Council decrees the
provisions of s. 253; although irrespective of these sections imme-
diately preceding s. 610 I should have held that by foree of its
direction the Hability of surcties under s. 258 was distinetly appli-
cable to sureties nnder s. 610.  Aud indeed without such a reading .
8 610 would appear to be of little use, even if the term “original
suit” was meant solely to apply to the proceedings in the frst Court,
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But I agres with my colleagnes Mr. Justice Pearson and Mr.
Justice Oldfield that the ferm *‘original suit” includes the pro-
ceedings in the Appellate Court, the suit being the sams throngh-
out, and [ also agree with them that the expression ¢ decree in the
original suit” is not necessarily the same thing as a decree of the
Court of first instance. Indeed, having regard to the courselitiga-
tion generally takes in this country, the words < Lefore the passing
of a decree in an original sait” apply not merely to the first decree
in a suit, but to a final decree in an original suit after the whole
course of procedure by appeal has been exhausted, including even
the decree by the Privy Council. And when to this is added the
express provision of s. 610, there secms o be an end to al] donbt,
that the true intent and moaning of the law is to place parties
who have undertaken the more limited lability of being surcties
before the passing of a deeree by the Privy Council, in the same
position as sureties who have Liecome liable before the passing of a
decree in au original snit - To say the least the law in ques-
tion is capable of such a reading, and there scems to be no intelli-
gible reason in justice or in legal policy agaiust its practical appli-
cation.

My colleagues Mr. Justioe Spankie and Mr. Justice Shr:l'igh(,
svhio dissent from the mjority of the Court, alter noticing the course
of decision under s, 204, Act VIIT of 1859 (which undoubtedly sup-
ports the opinions I am now expressing), wind up their views on this
part of the case with the observation that it is plain that the whole
current of opinjon went to regard a surety as a party to the sait; but
that under esisting legislation execution is limited to suvetyship
undertaken before the passing of a decree in an original suit. My
answer to thése suggestions, however, is that, so far as the execution
of o decree i3 concerned, a surety is as much now as he was under
the former law of procedure a party to the suit, although that may
be ina very limited sense, for, as I have already remarked, suroties
have no litiglous or contentions rights of their own, but simply offer
their direct liability for whatever is decreed against their principals.
My honorable colleagnes further, with reference to the argument as
to the expediency of sureties being in every stage linble, and the
anomaly of rofusing to exten] the operation of s. 233, snggest that
these are matters of which upon a simple question of coustruction
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1o nolice can be taken. But with the greatest deference to them the
argument i inconvenienti is of the greatest importance and ought
not to be disregarded, and its force, added to the other considera-
tions T and my colleagues who agree with me have urged, res-
sonably if not irresistibly, lead to the eonclusion at which we have
arrived.

Concurring therefore with Mr. Justice Pearson and Mr. Justice
Oldfield my angwer to these refureunces is in the affivmative in both
cases. ‘ ’

OuoriELD, J.—It appears that in these cagea, appeals having been
preferved to Her Majesty in Council from decrees of this Court, the
appellants before us became suretics for the cosls of the respondents,
and the appeals having been disniissed with costs, the question arises
whether the respondenis can recover their costs by proceeding to
exccute their decrecs against the suretics or should proceed against
them by regular suits. 8. 610, Acet X of 1877, provides the proce~
dure for enforcing orders of Her Mujesty in Council ; it rans as
follows : “ Whoover desires to enforce or to obtain execution of any
ordor of Her Majesty in Council shall apply by petition, accompanied
by acertified copy of the decree or order made in appeal and sought
to be enforced or exceuted, to the Court from which the appeal to
Her Majesty was preferved.  Such Couréshall transmit the order of
Her Majesty to the Cowrt which made the frst deerce appealed from,
or to snch oiher Court as er Majesty by her said order may direct,
and shall (npon the application of either party) give such directions
as may he required for the enforcement or exccution of the same;
and the Cowrt to which the said order is transmitted shall enforce or
execute it accordingly, in the mauncr and according to the rules
applicable to the exeention of its original decrecs.” Wo have there~
fore to ascertain the manner and rules applicable for the eéxceation of
original deerees, and we find these in Chapter XIX, treating “of the
execution of decrces,” under the heading 77, “ Of the mode of exe-
cuting decrees,” and among them in s. 253 is the following rule,
““Whenever a peraon has, before the passing of a decree in an origi-
nal suit, becomo lable as surety for the performance of the same or
any part thercof, the decree may be cxecuted against him to the
extent to which be has rendered himself linble, in the same manner
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as o decree may he exceated against a defendant.  Provided that
sach notice in writing as the Court in each ease thinks sufficient
has been given to ihe surety.”

We have here clearly a rule aud manner laid down for
enforcing a decrec of an original Court agaiust a person who
has, before passing of the decres in the original suit, become
liable for the pevforvumee of the sawme or any part thereof, and
we must apply the above rule and manner to the enforcemeont
of the erder or deerce of Her Majesty in Council in the cage of a
person who has, before the passing of the decrec of IHer Majesty
in Couneil, become. sarety {or its performance. By the terms of s,
610 the rules applicable to the enforcement of original decrecs ave
made applicable o tho enforcemsut of the orders and deerces
of Her Mujesty in Cotneil, anl amongst them clearly thoso
which apply to suretios for custs of a deeree.  This was vndoubted-
Iy the course laid down ins. 204, Act VIII of 1859, and has been
followed by this and other Courts. The only materiul difference
between Lie terms of 5. 204, Act VIII of 1859, and 5. 253, Aet' X
of 1877, is that the terms of the former section arve,  whenever g
person has become liable as security for the performanee of a
deoree,” whereus in the Istter they are, * whenever a person has,
before the passing of a dsoree in an ofiginal suit, become liable as
surety for the performance of the sams,” the materiul addition
_being the words “ in an original suit,” and these words were pro-
bakly added to show (possibly with reference to certain docisions
under Act VIII of 1859, s, 204,— Ram Kishen Doss v. Hurllico
Singh (1), Gujendro Narain Roy v. Hemanginee Dossee (2), Chut-
terdharee Lall v. Rambelashee Koo (3) ) that the provision applies
only to parsons who have bocoma swretigs for the performance of
a docree in the course of the suit and prior to the deoree, and not
afterwards, and was not intended to draw any distinction between
persons becoming snreties before passing of decrees of o Court of
first instance, and those hecoming suveties after passing of the
deeree of the Court of first instance and before that of the Appel-
late Court. The term ¢ original suit’” includes the proceedings in
the Appellate Court, the suib being the same thronghout, and the

@ 7W.R,32. (213 W.R, 3
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term® decree in the original suit™ is not the same thing as ¢ decved
of the Court of first instance.” Could the term, howover, be so =
terproted, I should still be disposed to hold that the operation of s.
610 will be to make the provisions of 5. 253, “ mutatis matandis,”
applicable to exccution of decrees of ITer Majesty in Council iw
caes of persons becoming before the deéree surety for its perfor-
mance. I may add that ne reason has been shown why the Legisla-
tare should intend to make a difference in the manner of execution
between the case of persons becoming sureties for the performanee
of the decroe of a Court of first instance, and those becoming sure-
ties for the performance of the decree of the Appellate Court or that
of Her Mujesty in Council. I would answer the question referred
in the affirmative.

Prarsoy, J.— For the reasons stated by my honorable colleague
Mr. Juslice Oldfield, I concur with him in answering in the affic-
mative the question referred to the Full Bench.

Stratent, . (SPavkiL, J., concurring)—The question submitted
to the Wull Benchiin this, as well as the kindred reference in First
Appeal from Order, No. 38 of 1870, is substantially identical and
may, for the purposcs of brevity and conveuience, be discussed and
disposed of in a single judgment. The main point for our consi~
deration is, Can sureties for an appellant in an appeal to the Privy
Council, which is dismissed, be directly proceeded against in the
esecution deparbment in the same manner as the judgment-debtor #
In order to reply to this inquiry it is neeessary very closely to
examine the provisions of ss. 253 and 610 of Act X of 1877.
Applying the attention first of all to s. 610, that will be found to
regulate the procedure to enforce orders of the Queen in Couneil,
and the fellowing directions are given as to the procedure to be
followed by a person who wishes to carry info esecution any such
order. He must apply to the Court from whicly the appeal to the
Privy Council was immediately preferred, by petition, to which
should be attached a certified copy of the decree and order sought
to be enforced. Then the Court is to send the order to the lower
Court which passed the first deeree in the suit, and this latter Court
is specifieally directed to “ enforce or exeento it accordingly, in the
manner and according to the rules applicable to the execution of
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its original decrees.”” It is next necessary to see what these rales
ure to which reference is here made. They may le found in

Chapter XIX of Act X of 1877, which is intelligibly headed ¢ 3

the ezecution of decrees™ and under several heads treals of the
fallowing incidental matters :—

1.—The Court by which decrees may be exeented.
%.—Application for execution.
3.~ Staying execution.
4.—Questions for Cowrt executing decree.
5.--Moda of executing decrees.
§.-Attachment of property.
7.—8ale and delivery of property.
8.—Resistance to exeoution.
" 9.—Arvest and imprisonment.

Now it is argued by those, who contend for a reply in the
affirmative to the question under consideration, that s. 253 of this
-chapter, providing as it does for the execution of a decres against
a surety, supplies one of the rules “in the manner and azcording
to which” the enforcement of orders of the Queen in Couneil
under 8. 610 is to be carried out. In other words, that the effect
of the two sections, when read together, is to put surety and judg-~
went-debtor on precisely the same footing in execution.” Upon &
careful examination we find it quite impossible to adopt any sach
view.. We must take the words as they are and not wander afield
to try and reconcile suggested inconsistencies in the Aet, or drop
out ‘a sentence, introduced, as we will show, intentionally inton
clause, for the purpose of securing uniformity. What ave the
terms of 5. 253 ? ¢ Whenever a person has, before the passing of 2
decree in an original suit, become liable as a surety for the perform-
ance of the same or of any part thereof, the decres may be executed
ngainst him to the extent to which he has rendered himself Hable,
in the same manner as & decree may be exceuted against'a defend-
ant. Provided that such notice in writing as the Coart in-each
case thinks sufficient has been given to the surety”.

The corresponding provision of the former Civil Proeedure
Code, VIII of 1859, contained no such words as ¢ before the pass-
ing of & decree in an original suit;” on the contrary the language
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of 5. 204 was of the most general kind and fixed no point of time
at or before which a person becoming a surety fixed his liability
and rendered himsclf liable to all the consequences to which his
prineipal was subject.  The decizions that were quoted in the courso
of the argument were upon cases, that had arisen under this
earlier Act and to us appear clearly distinguishable from the present,
Though under s. 204, Act VILI of 1859, the Courts held, that it
did not apply to parties who beeame sureties after a decree, they
nevertheloss were unanimous or mearly so in declaring, that the
word decree was not confined to that made in the original suit,
but that the security given might be enforced against a surety in
xecntion of an appellate decreo.  In faet it is plain, that the whole
current of opinion went fo regard a surety as a party o the suit,
ander s. 11 of Act XXIII of 1881, the corresponding sectien to
wlhich of Act X of 1877 is 244, _
Under existing legislation, however, execution is limited to =
suretyship undertaken  before the passing of a decree in an ori-
ginal suit.” Thongh s. 83 provides for the execution of appellate
deerees and 8. 610 of arders passed by the Queen in Council accord-
ing to the rules prescribed in Chapter X1IX, thereis not fo be found
in the whole of its 120 clauses one word that anthorises enforcement
of exscution against a surety, except when he has taken upon him-
self that character « befure the passing of a deeree in an original
suit,”  The argument, as to the expediency of sureties being in
every stage liable and the anomaly, the existence of which it is
argued we are conntenancing, by refusing 1o extend the operation
of 5, 253, are matters of which upon a simple question of constrne-
tion we can take no notice. Still as to this latter point we can
well understand why a difference may fairly be drawn between a
surety who undertakes bis liability before the passing of the de-
cree in the original suit, and so to speak identifies himself with and
becomes a party to it, and another who comes npon the scene at a
later stage, when litigation has proceeded o considerable distance
on the road either t the lower appellate Court, the High Court, or
the Privy Council,
The decree iu the original suit practically passes agfainst the
surety, and so far as he s liable under it, it is that decree, which is
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enforced against him, and nok any secrrity-Lind he may have en-
tered into subsequent to the passing of that decree. The ss, 533
and 610 do not confer any greater power on the Court that made
the decree appealed, than it already possesses under Chapter XIX
of the Code.  If that Court extends the action of 8. 233, and drags
within its eperation a surety who has not become liable before the
passing of an original deeree, it is acting “wultra vires” and any order
passed to that cffect would in our judgment be illegal and void.
For it would not only be enforcing a liability undertaken after the
passing of its own decree, but one created under a surety-bond, the
responsibility npon which no Cowrt had definitely determined in
any decrec or order. )

Now it should bz observed, that s, 233 has a twofold characler,
First, it continues in mitigated shape a personal liability to exsen-
tion without process originally intreduced in a novel and somewhat
startling form in s 204 of Act VIII of 1859, and next it details the
machinery by which such liability is to be enforced without the
ordinary intervention of a suit, in summary fashion. ~ The only
reservation made ia the savety’s favour is that he is to have suffi-
cienb notice. The words of 5. 610, however, seem simply to pro-
vide for the enforcement of dacrees or orders of the Queen in Coun~
cil aceording to the same method as original decrees are executed by
the Uonrt passing them, bub they create noliubility, and establish no
speeific responsibility in the surety. In the argument for the respon-
dents upon s. 233 it is ingenivusly. sought to mix up liability and ma-
chinery and to treat them as one and the same, but the decree is cne
thing, the mode of executing it another. At any rate having regard
to the fact that the phrase  before the passing of the decree in the
original suit” isnot to be found in s, 204 of Act VIII of 1859 but
appears {or the first time in 5. 253 of the Act now in force, we must
assume that it was introduced for some good purpose, and that pur~
pose, if words mean anything, would seem to be to limit & new and
somewhat arbitrary lability; existing outside the actual parties to the
snit, to those persons who from its institution had gud gunarantors s¢
to speak, vouched for its bona' fides by becoming sureties befure the
passing of the first decree. It is the deeree of the origival Court
determining the liakility of plaintiff or defondant, s Llie result niay
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be, that by special provision carries also with it the liability of the
surety aguinst whom it may be executed, but the decree of the
appellate Court or the order of the Queen in Coungil is not deelared
to have attaching to it any such contingeney, and while it is per-
feclly fntelligible, that to put in force s. 610 the machinery of s. 253
may be nsed, it seews equally clear to us, that the words “before
the pessing of a deeree in an original suit” ave prohibitory to an
uxtended application of the seclion for the further purpose of
eatablishing an cxeeptional Hability.

Tor the reasons and upon the grounds we have adverted to we are
of opinion that the question raised in this reference must be answered
in the negative,

APPELLATE CIVI1L.

Bgfore Sir Robert Stuart, Kt., Chicf Justice, and Mr, Justice Straighs.
NAND RAM ASp oraens (bpeenpavts) . MUHAMMAD BAKHSH
(Poamrirs)*

Bismissal of wppeal for uppellant's defonll—Appeal = det X of 1877 (Civil Procedure
Code), ss. 556, 538, 538~ et X11 of 1870, 5. 90 (27).

Where an appenl is dismissed, under 8. 556 of Act X of 1877, for the appel-

tanv’s default, the order dismissing it is not appealable.

LHE facts of this case are sufficiently stated for the purposes of
1his report in the judgment of the High Court. '

Pundit Nand Lal, for the appellants.

Munshi Hanunian Prasad, for the respondent.

The following judgments were delivered by the High Court:

Sevart, C. J.—We cannot entertain this appeal. ~ The Judge
having proceeded uwnder 5. 556 of the Civil Procedure Code, the
defendants onght to have applied to the Judge of the District for the
re~admission of the appeal to him under s. 558, and the only farther
pracedure open to the defendants was by an appeal to this Court
from the dJudge’s order under & 58% as amended by Act XII of

®Becond Appeal, Ho. 511 of 1879, from a decree of 8. § i A
y 200 all 9, adeere . S Melville, Usq., Judge of
%\Ee;lrpt, da}ed the T8th Pebruary, 187), afirming a decree of Raj Lachutan bivugb,
ssaistant Collector of Bulundshahy, dated the 25h August, 1878,



