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fonndj they were bound to give effect to their decision, by treating 
the agreement as an answer to the suit, which proceeded on the 
assumption that the whole of the mortgage-money, principal and 
interest, would be satisfied, i f  the accounts were taken, contrary to 
the legal contract of the parties, on the basis of charging the mort­
gagees annually wdth the Rs. 565, or so much thereof as they 
should fail to prove had been actually expended by them in respect 
o f the costs of collection.

Their Lordships must by no means be taken to decide that i f  
the amounts received by the mortgagees had been fluctuating they 
might not have been bound to file the statutory accounts. Those 
accounts might have been necessary to enable the Court to decide 
on the validity of the contract set up. In the present case, however, 
it is clear that the only sum which the mortgagees could receive, 
fdtra the interest, was a fixed and unvarying balance of Es. 565, 
and this the Courts have found to be a sum which the partiess 
might legitimately agree to fix as the allowance to be made for 
the costs of collection. I f  this be so, the only result of compelling 
the defendants to file accounts would be to increase the costs of 
suit which must ultimately fall on the plaintiff.

Their Lordships therefore see no reason for questioning Ih® 
correctness of the decision to which both the Indian Courts have 
come, and they must humbly advise Her Majesty to confirm th© 
decree of the High Court, and to dismiss this appeal with costs.

Agent for the appellant: Mr. T. L . Wilson.

Agent for tlve respondent: Messrs. Pritchard and Sotis.
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B e fo re  M r .  J u s t ic e  S p a n lc ie  a n d  M r .  J u s t ic e  S tra ig h t.

C O H E N  ( D e f e n d a n t )  « .  t b s  B A N K  o v  B E N G A L  ( P l a i n t i f f ) . *

S i l l  o f  E x c h a n g e — E x c lu s io n  o f  E v id e n ce  o f  O r a l  A g re e m e n t— A c t  I  o f  1872 

{E v id e n c e  A c t ) ,  92.

I t  w as ag reed  betw een  the  B an k  o f B en ga l at C a lcutta an d  C  and' Co., whe> 

ca rried  on business there , that the B ranch  o f the B an k  at C aw n p c re  should  discoun t

*  Second Appea l, N o . 318 o f 1879, from  a decree o f J. H . P rinsep, E sq ., Judge  
o f Cawnpore, dati^d the 13th N ovem ber, 1878, m odify ing a  decree o f B abu  K am  K a B  
C baudkri, Subordinate Judge o f Cawnpore, dated the 25th Septem ber, 1878.
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Mils to a certain extent drawn by C, wlia carried cji business at Cawiiporc, on 
C  imd Cd. against goods to be cniisigned l>y rai! to C auJ Co , aaiil that tlie railwaj' 
receipts for suoli consignmerits should be forwarded to G and Co. through tlie Cawa- 
pora BraaSli of the Bank. C aeconlingly lirev.- u, bill or. C .auil Co., paj'able tvvonty- 
One days after date, 'wbicli the Oawnpore Eram'-li of the Bank di'COiiu't'il rctfciving 
the railway receipt for certain jiooda consigned to C and Oo. ( m . f *.i. ln\ ing 
■aecepted this bill, the Bank liaailed over the raiim y receii>fc <•' tiii-iii. In a sinfc 
by tlie Bank against on the bill, tlie latter set «p  as a defenec til c i.He bill li.id 
been discomited hy tiie Sank on the oral imrferstajuHtig tilat tl;e raihvay receipt 
was not to be transferred to C and Co, until tlisy had piud tlie amount o f tiie bil!, 
anti that the Bank had, by the breaot ol; tliis) conditions tletermined the defendant’s 
liability. Itd d  by STRAicfiil’, J. (Spasike, J,, dissenting') that evidence o£ saeli 
oral understanding was not admis.^ible eveu uuder proviso 3 of a. 92 of Act I  of 
1872.

The  facts of this ease are sufficiently stated for tlie purposes of 
tliis report in the judgm ent o f  Straight, J .

Messrs. Conlan and Colvin, for tlie appellant,

Messrs. M ill and Hoivdrcl^ for the respondeiifc.

She fo llow ing judgm ents were delivered b y  the Court s

SPANiaE, j . — The liab ility  o f  appellant under ordinary cireuin- 

stances is not denied, and it may be said that his entire ease stands 

or fbilis w ith the allegation, lliaf; the raihpay receipt which, accompa­

nied the b ill was not to be parted w ith to Cohen Brotliers n iitil 

they had paid the amount o f  the bill, and it is urged that the Bank 

did part w ith the receipt before the bill had been discharged, and 

therefore the appellant was no longer liable. I t  is admitted by 

appellant in his third plea that the determiuation o f this point was 

the true issue in the suit.

I  did not understand that it  was seriously contended that appel­

lant was not at liberty to offer evidence o f  the agreem ent o r  under­

standing set up by him. But 1 am disposed to hold that the oral 

agreement set up is not one that contradicts, varies, adds to jo r  snb- 

traots from , the terms o f  the conCraot, aud that Loth provis0;j 2 

and 3 o f s. 92 o f the Evidence A c t  m ight apply to his c;iso,

I  do not, however, think that it is necessary to consider this point 

at any length, because it appears to me that both the low er Courts 

have dts,posed o f the averment, which raises a question o f fact. W as 

or was there not any liuch oral agreom eiit ? 1’he fir,-it Uoart found
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isscr that the railway receipt was taken from  appellant for the satisfac-

Coi!i;s
tion o f Cohen Brothers, on whose letter o f  credit the amount o f  tho’ 

l>ill was advaaced to appelian*, and for so  other reivsonv The lower' 

appslkte Gom't must be regarded as having the issue before it m  

the words o f the second plea in the memorandam o f  appeal below.. 

^41mt thaeondaet o f the plaintiffs debarred them-from recovering- 

in the suit against defeodaut.”  The Judge sets out in  his ju d g ­

ment the contention o f defendant tha-t plaii)tiffs had failed to recoreF 

the value o f the bill, and made over the-rail way receipt to Cohen B ro ­

thers without retiTising upon their e«cceptaucej aud therefore he was* 

not liable. The Io\ver appellate Court refers to the finding o f the 

first Court., that it  was at the request o f  Oohen Brothers, and for- 

tlieir satisfactioUj that the railway receipt lyas taken by the fdaintiffi' 

and forwarded with the bill o f exchange for acceptance. The Jud'gB- 

then, observes, that on a fa ll consideration o f  the facta elicited he sees- 

mo causa to' distrust the finding, and that he agrees with the low er 

Court as to the facts. The finding seems to me to dispose o f the* 

plea as to any separate oral understanding between the parties that; 

the railway receipt was not to be g iven  up until the amount o£ the* 

b ill had been paid-

The appeal having come as a senond appeal, b 'g cannot interfer® 

•nath the finding o f fact on the point, aud so the legal adm issibility 

o f the evidence to prove the understanding does not arise so far as- 

the appellant is concerned, for he relies upon it. I  would therefor® 

dismiss tho appea;! and atfirm the judgm ent w ith costs.

S tra 'igh t, J.— This was a suit brought to recover tha sran; o f  

Es. 2,500, -vyith a further amount for interest and protesting charges'^ 

due upon a.bill o f exchange-, dated 2nd Angnstj 1878, dra-wn by the- 

defendant, appellant, iipoii and accepted by CohenBrofchers and Co. o f  

Calcutta, in favour o f the I'espoiidenu Bank, and payable tw enty-one 

days after date.. The defendant pleaded in substance, that the b il l  

was not discormted b j  the Bank upon any security e f  hi&, but upon- 

: the strength o f  a letter o f  Oohen Brothers and Coi, and a certaia 

railway receipt for goods, -ivhich two documents w ill be m ore parti- 

curkrly adverted to presently. I Io  also a lleged an. nuderstauding 

; between himself and the Bank, that the railway receipt was not to- 

be parted, -ft'ith. tx) Gi^hen Brotheri and Co., until they had paid, tha-



amount o f  the bili to the Bank. The defendant further pleadec', 

that as the Bank had ah'eady brought a suit against Cohen Brothers “ ^  

and Co. and obtained a deeree, there should be. ito second .suit 

against him  fo r the atnoniit o f the b i l l  Both the lower Courts or Be: 
found in favour o f the p la in tiff Bank, and decreed the claim. The 

defendant now appeals and his plyas raise the same questions as those 

already detailed.

The facts o f the case would appear to be as follows r— The defend™ 

antj Mr. A , M. Cohen, resides and carries on business at Cawnpore,

The Bank o f Bengal, whose head offices are in Calcutta, has a branch 

at Cawnpore under the m anagement o f a M r. Sterndale, On the 

13th Jnnej 1878, the fo llow in g letter was received from the firm  o f  

Cohen Brothers and Co., then can y in g  on business ui Calcuttaj by 

the secretary and tteasurer o f the Bank o f Benga l :—

“ Dear S ir : W e  request the favour o f  your instructing yans

Cawnpore agency to take M r. A. M. Cohen’s drafts on m , to  the 

extent o f Rs. 5,000, from time to time as m ay ba required, which 

w e undertake to honor and pay till w e countermand this. M r. A ,

M . Cohen is an old resident o f Oa«aipore and no doubt w ell-know a 

there. The drawings w ill be against hides and other produce to our 

consignment. A s  requested, we w ill advise him  when sending rail­

w ay  receipts to us to do so through your Bank.”

The authorities at the head-oiSce o f the Bank appear to I^av'e 

acceded to this arrangement, and instructions w ere g iven  to the 

Cawnpore branch to hoijor th e  drafts o f M r. A . M .  Cohen o h  

Cohen Brothers and Co. On the 2nd August, 1878, the bill for 

Es. 2,500, on \Thich the suit is based, was drawn by M r, Gohe% 

and discounted b y  the Bank at Cawnpore, and was handed over 

w ith  a railw ay reereipfc for goods, valued at fis. 2,800, fo r  tran.smi&_ 

sion to Calcutta, and acceptance there by Oohcn BroEher.s (Hid Co.

In  due course, namely, on the 5th August, the bili was accepfeed b j  

them, and thereupon tlio ra ilw ay  receipt was handed oyer to thenij 

and in ordinary course, no doubt, the gaods were obtained and dis­

posed o f in the ordinary w ay o f their business. Before the twenty-one 

days o f the bill had ru ’a Cohen Brothers and Co. would seem to have 

go t into financial difficulties, and when it  matured and was presented 

lo r  paymoiifc, they were unable to meet it. A  suit was consequently
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SO b r o u g l i t  a g a in s t  t l ie m  in  th o  C a lc u t t a  H ig h  C oitrfc- 'apou  t l ie  b i l l  a n d  

iuclcm flnfe wa.s r e c o v e re d ,  b u t  n o  safc isfac tion  b y  o x e c u tio n  o r  o th e r -
r»r« °  ,

w ise was obtained. Gonseipieutiy the present suit was brouglifc 

iacrainst the defendant, as drawer, ami he being resident at Oawn- 

pore, it  \fas instituted in the Court o f the Subordinate Judge there.

' I t  has been argued on the part o f the defendant, appellant, that 

the b ill was in rea lity  discounted on the fa ith  o f Gohen Brothers 

m d  Go’ s, letter o f June 13th, already set ou t; that it  was on ly  

handed OTer to the Bank on the dl^tiuct undertaking that the ra il- 

■̂ yay receipt, which accompanied it, was not to be parted w ith to 

Gohen Brothers and Co., until they had paid the amount o f  th® 

bill, and that the Bank by comm itting a bi’each o f this condition had 

determined the HiibiRty o f the defendant.

I t  is impossible to aocept this contention. I t  is more than doubt­

ful whether any such defence as that wdiich has been set op is 

properly admissible, even under cl. 3, s. 92 o f  the Evddence A c t . 

The whole argument for the defendant has proceeded upon a some­

what loose view  o f the law  relating to contracts, as far as it  affects 

Begotiable instruments, and the relative position o f drawer^ payee, 

aiid acceptor o f  a b ill o f exchange seem to have been, en tirely  lost 

siglit of. S. 92 o f the Evidence A c t was no doubt framed in accord­

ance with the cm-rent o f English decisions upon the question o f  

how far parol evidence can be admitted to affect a w ritten  

contract, aud this Court must take care, in  p lacing a consiructiou 

Tipon it, nob to create a precedent, that would open the door to 

iudi.'^criminate parol proof o f transaations, where written docu­

ments have recorded what has passed between the partie.s. I t  is 

perfectly intellig ib le why there are authorities which go to show, 

that a defence may beset up to an action on a b ill o f exchange to  

the effect, that there was no consideration for it, but it is equally 

plain, that a defendant may not allege an oral agceemeixt, that con­

tradicts or operates in defeasance o f  a clear contract, which appears 

upon the face o f  a written instrument. The law  upon this point 

maybe* foand fu lly  discussed in Alrey  v. Grux  ( I ) ,  tho circumstanees 

o f which, case are not altogether unlike those involved in the present 

siiit. I f  tha contention o f tha defendant is correct, that he drew  

(IJ L. R., 5 c. P., sr.
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the bili and banded it to the Bank on tlie understanding fcliai; the 

railw ay receipt was not to be g iven  up to Oohen Brothers and Co, 

t ill they had paid the lis. 2,500, his position as drawer would have 

involved no liab ility , and the in.gfcrumeiifc itse lf would iu  rea lity  not oi' Be: 

be w hai it  purports. W h a t necessity was there, im der such cir- 

camstances, to make it rua tweaty-one days, when it  was intended 

practically to be a  draft payable o q  demandj and how  could the ac­

ceptors, who were ignorant o f  any such arrangement, be bound by it ?

Had the Bank refused to deliver the railw ay receipt to Oohea Brothers 

and Co., when they had accepted the bill on the 5th August, and 

damage or loss had been sustained by such refusal, it  is d ifficu lt to 

see what defence there would have bean to an action at their 

instance. The defendant was the consignor o f  the hides, the firm  

o f  Oohen Brothez'.% and Co. the consignees, and any conditions or 

terms, such as those set up by  the defendant, as having been agi’eed 

to between h im self and the Bank, cannot in ao  action on a b ill o f  

which the consignees, who knew nothing o f  any such, conditions or 

terms, were the acceptors, be prayed in aid by him  to escape his 

liab ility . I f  the defence is w orth  anything it  must be taken to its 

fullest extentj the effect o f  which must be to render the b ill o f  

August 2nd absolutely inoperative, except against an acceptor, who 

is in entire innocence o f  the circumstances under, and the condition 

upon which, it  was drawn. Thi.s position is irreoonoilable not on lj’- in 

law, but accordiag to all comm ercial practice and custom. The Bank 

o f  Bengal would, indeed, be carrying on a strange busiuess, if, a t 

tha ordinary rate o f  discouut, it  made advances and acted as an 

intermediary in  the fashion suggested by the defendant. Th is ver­

sion o f the transaction is altogether at variance w ith  common 

know ledge and ordinary mercantile procedure, while the position 

taken up by the Bank is in  accordance w ith  all wcll-iinderFtood 

and commonly priictijicd mercantile custoin. I t  is perfectly  obvious, 

tliat at the time the letter o f Juno 13th %vtis w ritten  the Bank 

authorities had requeated, as an earnest o f  the io )ia  ndes o f tho 

transactions, that in discountiug tho hills o f  A . M . Oohen the 

raihvay receipts .should pass through their liands, aiid to suggest 

that they even intended to be or over were baileeji fo r A . M . Oolien 

is absurd, l a  the most usual and well understood fashion he, as 

consignor, was duawing on his consignees against his consigam entj

f  OL. II.] , ALLAHABAD SERIES.
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5S0 and was obtaiaing discount to very  nearly the fu ll value o f tlie goods.

----- W h a t profit, proportionate to the risk, the Bank was to make, i f  it was „

m erely acting as agent for the defendant, in the manner suggested 

Bank ijy  jt jg not very easy to see. N o r  is it at all comprehensible, why 

Cohen Brothers and Co. were to go through fcha form o f  accepting 

a bill, i f  the goods in respect o f which their acceptance was to be 

g iven  were only to come into their hands upon payment o f  cash. 

The whole case set up by the defendant appears to be xmtenable 

snd impossible, and I  am o f opinion that each and all o f  his pleas 

foil. Although I  differ with M r. Justice Spanlde, as to the ad- 

rnissibilty o f the defence set up to this cLaxm in point o f law, this 

w ill in no way interfere with or prevent our decision o f this case. 

The lower Courts have effectaally arid fu lly disposed o f the questions 

o f fact raised in issue upon all the pleas put forward, and w ith  their 

findings we cannot interfere, though I  m ay say I  en tirely agree 

w ith  them. The appeal must be dismissed %vith costs.

Appeal dismissed.
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Btjore Sir Robe.ti Sifim-l, Kf., Chief Jiistiaf, Mr. Justice Pearson, Mr. Justice 
Spanlde, Air. Justice Oldfivld, and Mr. Justice Straight,

BANS BAHADUR SINGH an»  otiiehs ( ob.ti;cmrs)  t). MtJaHL.\ BEGAM
AND 0THBB9 (DECKRB-HOIDEHS).®

C H U S K l B A l (OBJSCTOS) » . N A R O T A M  D A S  ( di:crt£E-hoi.eer )  f

Ap.pe<il t(} Her Majeslif hi Council— Seeurlti/ fo r  ihs eosia of the respondent— 
iion o f thcree agiinst suretff-Act’X  o f 1B77 ( Ciail Pi-oeedure Code), ss 253, 610.

An appeal was preferred to Her Majesty in Oonnoil from a final decree passed 
on appeal by the High Court, and B  and certaiu other pereous on belialt o f the 
appellaut gave seeurity for tlie costs o f the rer-spoiident. Her Majesty in Council 
disniissed the appeal, and ordereil tlie appcllanfc to pay the costs of the respondent. 
T ie  respondent applied to the Court of first instance the execution of that order 
against Jaiid  the other persons as sureties. JIdd by Stuart, C. X , Peauson, J., 
k nA  O ld fie ld , J., thst, under ss. 610 and 253 of A «t  X  of 1877, such order could bo 
executed against the sureties.

Per Spankib, J., and Stbaight, 3— Contra.

_ Eirst Appm!, No. 38 oE 1879, fr-man order of Hakim Kahat x\Ii, Subordinate 
Juiigo o f (Gorakhpur, dated the 14tb Jiinnary, 1879.
 ̂ t  First Appeal, No, 6S of 1879, from an ordeir of H. D, Willock, Iteq., JudEe <j| 

Aaamgarli, dated the 29th March, 1870. ‘  '


