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1879 found, they were bound to give effect to their decision, by treating

Babat the agreement as an answer to the suit, which proceeded on the

Prasap  assumption that the whole of the mortgage-money, principal and
7.

Murniosag, interest, would be satisfied, if the accounts were taken, contrary to
the legal contract of the parties, on the basis of charging the mort~
gagees annually with the Rs. 565, or so much thereof as they

should fail to prove had been actually expended by them in respect
of the costs of collection.

Their Lordships must by no means be taken to decide that if
the amounts reecived by the mortgagees had been fluctuating they
might not have been bound to file the statutory accounts. Those

accounts might have been necessary to enable the Court to decide

on the validity of the contract set up. In the present ease, however,

it is clear that the only sum which the mortgagees could receive,
ultra the interest, was a fixed and unvarying balance of Rs. 565,
and this the Courts have found to be a sum which the parties
might legitimately agree to fix as the allowance to be made for
the costs of collection. If this be so, the only result of compelling
the defendants to file accounts would be to inerease the eosts of
suit which must ultimately fall on the plaintiff,

Their Lordships therefore see no reason for questioning the
correctness of the decision to which beth the Indian Courts have
come, and they must humbly advise Her Majesty to confirm the
decree of the High Court, and to dismiss this appeal with costs.

Agent for the appellant : Mr. I'. L. Wilson.

Agent for the respondent : Messrs, Pritehard and Sons.
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Before Mr, Justice Spankie and Mr. Justice Straight.
COHEN (Derexpant) v. Tae BANK or BENGAL (Prarvrtrr).®
Bill of Exchange—~ Exclusion of Evidence of Oral Agreement— Act I of 1872
(Evidence Act), 3. 92.
It was agreed between the Bank of Bengal at Caleutta and ¢ and ¢b., who
carried on business there, that the Branch of the Bauk at Cawnpore should discount

* Second Appeal, No. 818 of 1879, from a decree of J. H. Prinsep, Esq., Judge
of Cawnpore, dated the 18th November, 1878, modifying a decree of Babu Ram Kald
Chaudhri, Subordinate Judge of Cawnpore, dated the 25th Septerber, 1878,
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Cand Co. against goods to be conaigned by railta € and Co, nud that the railway ===

receipts for such consignments should be forwarded to ¢ and Co. throuzh the Cawn-
pore Braneh of the Bank, C acenrdingly drew u bill on € and e, paysble twenty-
one days after date, which the Cawnpare Branch of the Bank disconnted, recel
the pailway receipt for aertain goods cons ; £ and o, having
accepted this bill, the Bank hauded over ¥ oreceipt to thenn Iu o st
by the Banlk against C; on the bill, the latler set up os @ defonce that he bill bad
been discounted by the Bank oun the oral railway reecipt
was not to be transferred to O and Co, until they had puid the amouat of te bill,
and that the Bank had, by the breach of this condition, determined the defondant’s
tiability. JHeld by Srrarauy, J. (Spasmir, J, dissenting) that evidence of such
oral understanding was not admissible even under provise 3 of 5. 92 of Act I of
1872,

ing

Tur facts of this ease ave sufficiently siated for the purpeses of
this report in the judgment of Straight, J.

Megsrs, Conlan and Coluin, for the appellant,
Messrs. Hill and Howord, for the respondent.
The following judgments were delivered by the Court +

Spankir, J.—The liability of appellant under ordinary eircum-
stances is not denied, and it may be said thai his entire case stands
or falls with the allegation, that the railway veceipt which accompa-
nied the bill was not to be parted with to Cohen Brothers until
they had paid the amount of the bill; and itis urged that the Bank
did part with the reeeipt before the bill had been discharged, and
therefore the appellant was nolonger lisble. It is admitted by
appellant in his third plea that the determination of this point was
the true issue in the suit,

I did not wnderstand that it was serionsly contended that appel-
lant was not at liberty to offer evidence of the agreement or under-
standing set up by him, Butl am disposed to hold that the oral
‘agreement set up is not one that contradicts, varies, adds to, or sub-
fracts from, the terms of the contract, and that both provisos 2
and 3 of s. 92 of the Bvidence Act might apply to his case.

: I do not, however, think that if is necessary to consider this poiné
at any length, because it appears to me that both the lower Courts
have dfsposed of the averment, which raises a question of fact. Was
or ‘was there not any such oral agreement? %he first Court found
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that the railway receipt was taken from appellant for the satisfac-
tion of Cohen Brothers, on whose letter of eredit the amount of the
Bill was advanced to appellant, and for no other reason. The Jower
appellate Comt must be regarded as having the issue before it in
the words of the second plea in the memorandum of appeal below,
“that theeonduct of the plaintiffs debarred them: from recovering
in the suit against defendant.”” The Judge sets out in his judg-
ment the contention of defendant that plaintiffs bad failed to recover
the value of the bill, and made ovoer the railway receipt fo Cohen Bro-
thers without vealising upon their sicceptance, and therefore he was
not liable. The lower appellate Court refers 1o the finding of the
first Court, that it was ab the request of Cohen Brothers, aud for
their zatisfaction, that the vailway veceipt was taken by the plaintiff
and forwarded with the bill of exchange for acesprance. The Judge
then observes, that en a full consideration of the facts elicited he sees
mo cause to distrust the finding, and that he agrees with the lower
Court as to the facts, The finding seems to we to dispose of the
plea as to any separate oral understan:ling between the parties that:
the railivay receipt was not to be given np until the awount of the
bill bad been paid.

The appeal having come as a second appeal, we cannot interfera
with the finding of fact on the point, and so the legal admissibility
of the evidence to prove the understanding does not arise so far as
the appellant is concerned, for ke relies upon it. I would therefore
dismiss the appeal and affirm the judgment with eosts. '

Srraraur, J.—~This was a suit brought to recover the sum: of
Rs. 2,500, with a furthor amoant for interest and protesting charges;
due upon a,bill of exchauge, dated 2nd August, 1878, drawn by the
defendant, appellant, upon and accepted by Cohen Brothers and Co. of
Calcutta, in favour of the respondent Bunk, and payable twenty-one
days after date. The defendant pleaded in substance, that the bild
was uot discounted by the Bank upon any security of his, but upon
the strengtly of a letter of Cohen Brothers and Coi, and & certain
railway receipt for goods, which two documents will be more parti=
cularly adverted to presently. e also alleged an understanding
between himself and the Bank, that the railway receipt was not to-
he parted with to- Cphen Brothers and Co., nntil they had paid the



VOL. IL] ALLAHABAD SERIES

amount of the Lill to the Bank. The defendant further pleaded,
that as the Bank had alveads brought asuit against Cohen Brothers
and Co. and obtained a deerce, there should be no second suit
against him for the amonnt of the hill. Both the lower Courts
found in favour of the plaintiff Bank, and decreed the claim. The
defendant now appeals and his pleas raise the same guestions as those
already detailed.

The facts of the case would appear to be as follows :—The defend-
ant, Mr, A, M. Cohen, regides and carrics on business at Cawnpore.
The Bank of Bengal, whose head offices are in Calentia, has a branch
at Cawnpore under the management of a Mr. Sterndale. On the
13th June, 1878, the following letter was received from the firm of
Cohen Brothers and Co., then carrying on business in Caleubta, by
the secratary and treasuver of the Bauk of Bengal :—

“Dear Sir: We request the favour of your instructing your
Cawnpore agency to take Mr. A. M. Cohen’s drafts on us, to the
extent of Rs. 5,000, from time to fime as may be required, which
we undertake to houor and pay till we’ countermand this. 3r. A,
M. Cohen is an old resident of Cawnpore and no doubt well-known
there. The drawings will be against hides and other produce to our
consignuient. As requested, we will advise him when sending rail-
way receipts to us to do so through your Bank.”

The authorities at the head-office of tlie Bank appear to have
acceded to this arrangement, and instructions were given to the
Cawnpore branch to lLonor the drafts of Mr. A. M. Cohen on
Uohon Brothers and Co.  On the 2nd August, 1878, the bill for
Rs. 2,500, on which the suit is based, was drawn by Mr. Cohem,
and discounted by the Bank at Cawnpore, and was handed over
with a railway reeeipt for goods, valued at Rs. 2,800, for transmis.
sion to Caleutta, and acceptance there by Cohen Brothers and-Co,
In due course,namely, on the 5th August, the bill: was accepbed by
them, and thereupon the xailway. receipt was handed over ‘to them,
and in ordinary course, no “doubt, the goods were obtained and ‘dis-
posed of in the ordinary way of their business. Before the twenty-one
days of the bill had run Cohen Brothers and Co. would seem fo_have
got into financial difficulties, and when it matured and was presented
for payment, they were unable to meetif, A suit was consequently
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brought against them in the Caleutia High Courb-upou the bill and
judgment was recovered, bub no satisfaction by execution or other-
wise was ohiained. Consequently the present suit was brought
against the defendant, as drawer, and he being resident at Cawn-
pore, it was instituted in the Court of the Subordinate Judge there.

16 has been argued on the part of the defendant, appellant, that
the Dbill was in veality discounted on the fuith of Cohen Brothers
and Co’s letter of June 138th, already set out; that it was only
banded over to the Bauk on the distinet undertaking that the rail-
way receipt, which accompanied it, was nob to be parted with to
Cohen Brothers and Co., until they had paid the smount of the
bill, and that the Bank by committing a broach of this condition had
determined the Hability of the defendant.

Tt s impossible to accept this contention. It ismove than doubt~
ful whethier any sach defence as that which has been set up is
properly admissible, even under cl. 3, 5. 92 of the Evidence Act.
The whole argument for the defendant has proceeded upon a some-
what loose view of the law relating to contracts, as far as it affects
negotinble instruments, and the relative position of drawer, payee,
and acoeptor of a bill of exchange seem to have hesn entirely lost
sight of 8. 02 ofthe Bvidence Act was no doubt framed in aceord-
ance with the current of Bnglish decisions upon the question of
how far parol evidence can be admitted to affect a written
contract, and this Court must take care, in placing a construction
apon it, not to create a precedent, that would open the door to
indiseriminate parol proof of transactions, where written docu-~
ments have recorded what has passed between the parties. It is
perfectly intelligible why there are authorities which go to show,
that a defence may be set up to an action on 2 bill of exchange to
the effect, that there was no consideration for it, but it is equally
plain, that o defendant may not allege an oral agreement, that con-
tradicts or operates in defeasance of a -claar eontract, whieh appears
upon the face of a written instrument. The law upon this point
may be found fully discussed in Alrey v. Crum (1), the circumstances
of which case are not altogether nnlike those involved in the present
suit, If the contention of the defendant is correct, that he drew

WL R,GCF, 37
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the bill and Danded it to the Bank on the understanding that the
railway receipt was not to be given up to Cohen Brothers and Co.
till they had pail the Rs. 2,500, his position as drawer would have
involved mo liability, and the instrument itself would in reality nob
be what it purports.  What necessity was there, under such cir-
eamstances, to make it ran twenty-one days, when ib was intended
practically to be a draft payable on demand, and how could the ac-
ceptors, who were ignorant of any such arrangement, be bound by it?
Had the Bank vefused to deliver the railway receipt to Cohen Brothers
and Co., when they had aceepted the bill on the 5th Angust, and
damage or loss had been sustained by such refusal, it is difficult to
see what defence there would have been to an action at their
instance. The defendant was the econsignor of the hides, the firm
of Cohen Brothers, and Co. the eonsignees, and any conditions or
terms, such as those set up by the defendant, as having been agreed
to between himself and the Bank, cannotin au action on a bill of
which the consignees, who knew nothing of any such conditions or
terms, were the acccptors, he prayed in aid by him to escape his
Hability. If the defence is worth anything it must be taken to its
fullest extent, the effect of which must be to render the bill of
August 2nd absolutely inoperative, except against an aceeptor, who
is in entive innocence of the circumstances under, and the condition
upou which, it was drawn. This position is irreconcilable not only in
law, but according to all commercial practice and custom. The Bank
of Bengal would, indeed, be eurrying on a strange business, if, at
the ordinary rate of discount, it made advances and acted as an
intermediary in the fashion suggested by the defendant. -This ver-
sion of the transaction is altogether at variance with common
knowledge and ordinary mercantile procedure, while the position
taken up by the Bank is in accordance with all well-understood
and commonly practised mercantile enstom. It is perfeetly obvious,
that at the time the letter of June 13th was written the Bank
authorities had requested, as.an carnest of the dona Ades of the
transactions, that in disceunting the bills of ‘A, M. Cohen the
railway receipts should pass through their hands, and te suggest
that they even intended to bo or ever were bailees for A. M. Cchen
is absurd, In the most wsual and well understood fashion he, as
gonsignor, was- drawing on bis consignees against his consignment,
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and was obtaining disconnt to very nearly the full value of the goods.

“Vhat profit, proportionate to the risk, the Bank was to make, ifit was

merely acting as agent for the defendant, in the manner suggested
by him, it is not very easy lo see. Nor is it at all comprehensible, why
Cohen Brothers and Co. were to go through the form of accepting
a bill, if the goods in respect of which their acceptance was to be
given were only to come info their hands upon payment of cash.
The whole case set up by the defendant appears to be untenable '
and impossible, and T am of opinion that cach and all of his pleas
fal.  Although I differ with Mr. Justice Spankie, as to the ad-
missibilty of the defence set up to this claim in point of law, this
will in no way interfare with or prevent our decision of this case.
The lower Courts have effectually and fully disposed of the questions
of fact raised in issue upon all the pleas put forward, and with their
findings we cannct interfere, though T may say I entirely agree
with them. The appeal must be dismissed with costs. '

Appeal dismissed,
FULL BENCH.

Before Sir Roberd Stunrt, Kb, Chicf Justice, My, Justice Pearson, Mr, Justice
Spankie, Mr. Justiece Oldficld, und Mr. Justice Struight.

BANS BAOADUR SINGH anp orucns (onrecrors) oo MUGHLA BEGAM
AND GTHERS (DECREB-HOLDERS)*

CHUNXI BAI (omsreren) oo NAROTAM DAS {vscres-nonuER) T

Appedl to. Her Majesty in Council— Serurity for the costs of the respondent— F zecus
don of deeree aguinst surety —Aet"X of 1877 ( Civil Procedure Cudej,ss 253, 610.

An appeal was preferred to Her Majesty in Conneil from a final decree passed
on appesl by the High Court, and B nund certain other perseus on behalf of the
eppellant gave security for the eosts of the respondent.  Her Majesty in Council
dismissed the appeal, and ordered the appellant o pay the costs of the respondenst,
The respondent applied o the Court of first instance for the execution of that crder

‘agninst B and the other persons as sureties. Held by Sruarr, C. J., Pransow, J.
and OLDFILLD, J., that, under ss, 610 and 253 of Act X of 1877, such order cou]:i ba’
‘¢xecuted aguinst the sureties, ‘

Per Spavnkis, J., and Srrawant, J.~Contra,

* First Appeal, No, 38 of 1879, froman order of Hakim R ; i
Judge of Gurakhpur, dated the 14tk J:muury,r 1(8175.f Hakim abat Al Subordinate

+ First Appeal, No, 65 of 1679, from g i
Asamparh, dated the 291b March, 1870, ovdex of II. D. Wileck, Esq, Judgo of



