
Oldfield , J .— H avin g  reheard tlie arguments in this case, I  B^irc La 

m odify the opinion expressed iu  m j  former judgment^ and concur ishriT kai 

in  the order proposed by  m y colleagues.
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[On appeal from the High Court for the North-Western Pro-shioes at AHaha- 
bad]

Usury laws under Regulation X X X I V  o f l%OS~OhUgatlon on mortgagee to 
file account';.

In a inortg.'ige dated in 1852 of malilcana feed  for the period of settlomcnt, 
i t  was agreed that the mortgagee should collcct the T illa g e  jam a, pay the G ot- 

ernment demand, and take the malikana, o f  which part -waa to he received by Mia 
as interest on the money lent at one per cenk. per mtnsein, and the balance, vis., 

Rs. 565 per annum, was to he retained h y  him as the costs o f coJlcction. No 

accounts were to be rendered of the maHtoia uollected daring the time of tiie 
mortgagee’s possession.

If this agreement had been a contrivance for seoixfing to the mortgagee a 
higher rata o f interest than that to whieh he was then by law entitled, it would 
have been void under the usury I.'hvs (in force under licgiilation S X X IV  o f  1803 
until the passing of Act X X V I I I  of 1SS5), and would not liave prevented the 
accounts from being taken.

Btit as the Courts found that tho Rs, 665 per annum constituted a fair per­
centage, which it had been 6o(iaj?(/e agreed should be allowed to the Diotfcgagee 
for the costs of collection, it was /leW that the agreement; had been rightly treated 
as a sufficient ans'ver to a suit based on the assninptioa that the whole of the 
mortgage-money, principal and interest, would be satisiied if the acooujits 
(contrary to the agreement) were taken on the basis of charging the mortgagee 
■with the Kb. 565, or so inueh thereof as he shoald fail to prove had beea actually 
expended iu the collection.

I f  the amount received by the mortgagee had been flnctuatlnf, prodttotion of 
the accounts might hare been necessary fo r ; a decision on the validity o f the 
agreement set np. But it could not be said that by no agreement cowld a mortgagee 
relieve himaelf'from the obligation o f filing . accoDats :t|nder the 9 th and lOth 
sections of Eegulation X X X Iy  o f 180S : and in this case he had done so: the 
only sum that he was to receive beyond the iatereat allowed by law , being an 
■auvaryiug balance found to be a fair allowauce for the costs of collection,
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^ippeal from a decree o f the H igh  Court for the N orth -W est- 

™ I'fovinces at Ailahabadj dated the 5J5th Novem ber, 1876, 

PfifJ'vD affirmiug a decree o f the Subordinate Judge o f A ligarh , dated 

iPLtDHvR IS th  September, ls75-
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This suit was for the redemption o f a inortgage o f malikana re­

ceived from five villages in a taloq^a called Guhrari, in the A liga rh  

district. The total rent payable to the muleaddam bisioadaran 
ot these villages, under the settlement o f  18S6, was Rs. 9,870, o f 

which they had to pay G overam eut revenue to  the amount o f  

Rs. '',649, retain ing the difierenec, Es. 2,221, as their malihana. 
On the 16th January, >852, they m ortgaged this malikana to a 

Gokal Das, agreeing to place him in the same position as they 

Avere themselves as regards the righfc to collect the vi'hole jam a  

from  the malguzars. That part o f the instrument o f  m ortgage 

which was material to the question in  this suit is set forth  in the 

Judgment on this appeal. In  August, 1864, the son o f Q-okal Das 

sold i-he interest o f the m ortgagee, which had descended to him, to 

the respondents; and in 1874 and 1875 this appellant purchased 

from  the m ortgagors, or their successors, their interest in  the 

mortgaged tnaH&ana. In  June, 1875, the plaintiff Sued for re­

demption, attem pting to show that, a llow ing the actual cost o f  

collection from M ay next after the esecution o f  the m ortgage, 

w hen the first collections were made, with interest at the rate o f 

12 per cent, per anniun, the w'hole debt, principal and interest, 

woold have been paid oft'in 1863-64. l^or the defence it was in­

sisted that the plaintiff was bound by  the stipulations o f the mort­

gage, On an issue as to whether the sum o f Es. 565 was a fa ir 

allowance for the aosts o f collection, the Subordinate Ju dge found . 

that it  was so ; and that “ the biswadars from  whom tiie mort­

gagee lambardar had to collect rents are numerous in each v illa ge : 

in  mauza Rothipnra the biswadars are 90 and in Harduari 200, 

and the raortgagee has to collect ve ry  small items from  them” . 

H e concladed that the p la in tiff was not entitled to any reduction 

o f the m ortgage-m oney, as the contract had been bond Jide made, 

and dismissed the suit. The H igh  Court, on an appeal u rg in g  

that the Es. -505 must bo regarded as a usurious addition to the 

legal interest, declared as fo llows : —



“ W e  are o f  opinion, Iiowever, tliat tlie above stipulation io  1S79 

the m ortgage is not in the nature o f a contract fo r interest. ”

W iien  tiie parties agreed that Rs. 565 should be allowed fo r  Psasas 

expenses \yithont an account, there was no evasion thereby o f  the Mcku'dha 

law, or any contract to g ive  usurious interest. This item  was 

lon& fide for the cost and risk o f collections. It is an item  in the 

accomits based on the footing o f a distinct contract quite apart 

from  the question o f  interest, and when we look at the position o f 

the m ortgagees, there was nothing lumsual or unfair about it.

Th ey  had to co llect Rs. 9,870 from  the biswadars, and -were 

responsible fo r  the paym ent o f the revenne, and they had more­

over to see that the biswadars made the collections from  tlie ten­

ants. Their position was certain ly one o f  some risk, and the per­

centage allowed to them fo r  the expense and risk o f collecting 

was certainly not exorbitant or unusual, i t  m ay or m ay not be 

that their actual expenses fe ll short o f the sum allow^ed, bu.t this 

consideration Mil! not render the arrangement a contravention o f  

Regulation X X X I V  o f 1803, and therefore one to be set aside.

The v iew  here taken is, w e find, supported by decisions o f  the 

Courts, cited by M r. Macpherson in  the 6th edition o f liis w'ork on 

M ortgages, pages 51 and 53, "We aflirm the decision o f  the 

low er Court and dismiss the appeal w ith costs.”

On appeal against this decision,

M r. Do?yne appeared for the appellant.

M r. Leiih, Q. 0., and M r. .Ernssi E . IViit, fo r  the respondents.

M r. Doyne  for the appellant contended that the respondents 

as mortgagees were bound by law  to produce accounts^ and that 

without the production and verificatiou o f the accounts no satis­

factory conchision could be arrived at on the question whether the 

allowance o f  Rs. 5(35 wa,3 a reasonable stipulatiouj or an evasion 

o f  the laws against usury.

The respondents were not called upon.

Their Lordships’ judgment -svas delivered by

Sib J. "W. CoLvlLLE.— This is a suit brought by the pxuchaeer 
and assignee of a mortgagor’s interest against the purchasers and
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18TS assignees o f tlie iiiortgagoe’ s interest. The moi’ tgage-deed be- 

tween the original parties was dated 16fch January, 1852. I t  was 

i ’EASAD a mortgage o f what was called the riialikana interest o f  certain

dsljdhab . talucjdars; the amoQiifc o f that m a lih a n a  beiog, during the 

peadenoy o f tlie then settlement, a fixed and known sum. The 

111ortgago-deed contained this stipu lation; W e  hereby make a 

written agreement that the said m ortgagee having taken posse.s- 

sion o f the mortgaged villages, with all the powers en joyed 

by ns, may on his own airthority collect the jam a fixed by  the 

Goyoi'ninent from  the villages o f the iUiqa, and him self pay 

the revenue to the Government, instalnrent after instalment, ac­

cording to the usage in the pargana ; that he may bring to his 

own use the income o f the 'nudikam due to its, crediting every  

liai’vest Rs. 1,656 per year as interest on the amount o f con­

sideration on this m ortgage, at the rate o f one per cent, per 

mensenij and tfdie the remainder, Rs. 565, the surplus o f the 

malihana, as his own collection fee and pay o f the agent and 

peons employed for m aking collections in the villages ; that 

is, he may credit the income o f the mcdiJmna to the paynient o f 

two item s— one, the iuterest on the m ortgage-amoimt, and the 

other the espen.ses incurred in making collections in the villages,* 

for w e have agreed that the amount o f  interest o f the m ortgage 

consideration, and the expensev'i o f making collections in the villages, 

should he equal to (or cover) the malikcma profits, and w e have no 

longer any right to claim a rendition o f the aaconni o f  mesne pro­

fits accruing during the time o f the m ortgagee’ s possession.”

The principal question raised by the presenl, appeal, and argued 

by  M r. Doyne at the har  ̂ is whether this agreement is sufficient to 

deprive the plaintiff o f his statutory right, under the 9th and 10th 

sections o f Regnlation S X X I V  o f 1803, to call upon the defendants 

io  render the account mentioned in those two, sections. A  pre li­

minary question however arises as the legal va lid ity  o f  the agree- 

inenr. There can he no doubt that such a contract would previous 

to that Regulation have been a good and lega l contract, and that 

it  would, under the law  as it now exists since the repeal o f the 

usury laws, be also a good anti legal contract, it  being an old and 

iveil-known customary form o f  m ortgage that the m ortgagee should 

take iho meane profiis in lieu  o f interest, aad so bo saved from
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laavirig to account fo r them. B a t there cau be, oa the otiier band,

_ 510 doubt tbat at tlie time wlien tliis m ortgage was made tiia law  BadbT"^

l )y  w liich the contract was governed was o therw ise? that the E o - PK.'s\i>

, gu la tio ii had liraifeed the rate o f  interest to tw e lve per ceut., and  M tbu-wiab

contaiaed provisions under which securities m ight be avoided i f  

they contracteci d irectly  or ind irectly  for a h igher rate o f interest-;

•find that the taking o f the accounts between m ortgagor aud.m ort­

gagee was regulated by the 9th and 10th sections. Therefore i f  

the stipulation in question had been made in evasion o f  the usury 

law  iutrocluned by the E,egulatiou, and as a contrivance for g iv in g  

■the mortgagees a higher rate o f  interest than that to which they 

were by law  entitled, it  would have been a bad contract, and could 

not have prevented the accounts from  b ein g  taken in the usual 

manner. In  the present ease, however, both the Indian Conrts 

liave found in favo-ur o f  the lega l valid ity  o f  the stipulation as w ill 

presently be more fu lly  stated. I t  has however been eontcndeKi 

tthat, however this m ay bo, a raortgagee cannot b y  contract- re lie ve  

h im self from  the statutory obligation o f filing accounts under ihs 

9th and 10th sections ; and this is the principal, i f  not on ly, point 

raised by the appellant,

Their T^ordships are o f  opinion that this contention is not wel!” 

founded. There is nothing in the Begnlation which says expressly 

■that the acoounts must be filed whether they are required for the 

deterininaiaoTi o f the rights o f the parties in the suit or not. On 

th e  other hand the 15th section says ; Not hi ng in this BRgula- 

t ion  being intended to alter the terms o f contract settled ■between 

the parties in the transactions to which i t  refers (illega l interest 

excepted ), the several provisions in  it  are to be construed ac­

co rd in g ly ; and any question o f righ t between the parties is to  ^

•be regu larly  brought before and determined by  the Coarts o f  Civil- 

Justice.”  I t  is under this enactment that the Courts beiow have 

tried  and determined the va lid ity  o f  the stipulation in q ««stion .

Th ey  have found that it is not in the nature o f a contract fo r  in ter- 

€9t ;  that there was no evasion thereby o f the law, or any contract 

to  g ive  usurioTis in terest; that the Bs. 565 constituted a percentiige 

w hich was bond fide agreed to be allowed to the mortgagees for the 

expense and risk o f collecting ; and which, bc-iag only aboat o j  per 

was cortaihly n-either exorbitant nor anusiial. Euvisig so 
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fonndj they were bound to give effect to their decision, by treating 
the agreement as an answer to the suit, which proceeded on the 
assumption that the whole of the mortgage-money, principal and 
interest, would be satisfied, i f  the accounts were taken, contrary to 
the legal contract of the parties, on the basis of charging the mort­
gagees annually wdth the Rs. 565, or so much thereof as they 
should fail to prove had been actually expended by them in respect 
o f the costs of collection.

Their Lordships must by no means be taken to decide that i f  
the amounts received by the mortgagees had been fluctuating they 
might not have been bound to file the statutory accounts. Those 
accounts might have been necessary to enable the Court to decide 
on the validity of the contract set up. In the present case, however, 
it is clear that the only sum which the mortgagees could receive, 
fdtra the interest, was a fixed and unvarying balance of Es. 565, 
and this the Courts have found to be a sum which the partiess 
might legitimately agree to fix as the allowance to be made for 
the costs of collection. I f  this be so, the only result of compelling 
the defendants to file accounts would be to increase the costs of 
suit which must ultimately fall on the plaintiff.

Their Lordships therefore see no reason for questioning Ih® 
correctness of the decision to which both the Indian Courts have 
come, and they must humbly advise Her Majesty to confirm th© 
decree of the High Court, and to dismiss this appeal with costs.

Agent for the appellant: Mr. T. L . Wilson.

Agent for tlve respondent: Messrs. Pritchard and Sotis.
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A P P E L L A T E  C IV I L .

B e fo re  M r .  J u s t ic e  S p a n lc ie  a n d  M r .  J u s t ic e  S tra ig h t.

C O H E N  ( D e f e n d a n t )  « .  t b s  B A N K  o v  B E N G A L  ( P l a i n t i f f ) . *

S i l l  o f  E x c h a n g e — E x c lu s io n  o f  E v id e n ce  o f  O r a l  A g re e m e n t— A c t  I  o f  1872 

{E v id e n c e  A c t ) ,  92.

I t  w as ag reed  betw een  the  B an k  o f B en ga l at C a lcutta an d  C  and' Co., whe> 

ca rried  on business there , that the B ranch  o f the B an k  at C aw n p c re  should  discoun t

*  Second Appea l, N o . 318 o f 1879, from  a decree o f J. H . P rinsep, E sq ., Judge  
o f Cawnpore, dati^d the 13th N ovem ber, 1878, m odify ing a  decree o f B abu  K am  K a B  
C baudkri, Subordinate Judge o f Cawnpore, dated the 25th Septem ber, 1878.


