
redeem, against the will of the mortgagee, the share of Badipan 
another shareholder. I  would therefore decree the appeal and 
reverse the decision of the lower appellate Court in so far as it 
relates to the share of Badipau, and I  would modify the decree 
accordingly with costs in proportion to decree and dismissal.

O l d f i e l d ,  J.— I  concur in the order proposed b y  Mr. Justice 
Spankie. The right of one mortgagor to redeem the wholo mort
gage rests O n  the joint character of the mortgage, and when that 
has been broken, the right ceases, and he cannot redeem more than 
bis share against the will of the mortgagee,
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RAMJAS (D e fe n d a n t )  v. BAIJ NATH ( P l a i n t i f f ) . *

H earing o f  appeal ex parte— Refusal to reh ea r appeal— Appeal from  A p p e lh le  

D ecree— A ct X  of 1877 (C iv i l  Procedure C ode), ss. 560,584, 538 (o).

A n  ap pea l w a s  hea rd  ex  p a r te  in  the  absence of th e  resp o n d tn t (d e fen d an t ), a n d  

ju d g m en t  w as  g iven  against him . H e  ap p lied  to the A p p e l la te  C o u rt  to re hear the  

ap pea l, an d  the A p p e lla te  C ou rt refused  to re -h ea r it. l i e  then  appea led , not from  

the  o rd er re fu s in g  to  re -h ea r the appea l, bu t from  the decree o f the A p p e l la te  

C ou rt. H e ld  th a t  he w a s  not d eba rred , b y  reason  th a t  he had  not ap pea led  from  

the  o rd er re fu s in g  to re -hear the ap pea l, from  ap pea lin g  from  the decree o f the 

A p p e l la t e  C ou rt .

The facts of this case are sufficiently stated for the purposes of 
this report in the judgments of the High (Jourt.

The Senior Governmenl Pleader {Lain Juala Prasad) and Muushi 
llannman Prasad, for the appellant.

Pandits Ajudhia Nath and Bishamhhar Nath, for th-’ rcsponJont.
The judgments of the High Court, so far as they are m iteri.il for 

the purposes of this report, were as follows :

S t u a r t ,  C. J.— This is a second appeal in a suit brought t j  re
cover Us. 2,926-15-6, principal and interest, from the di f  ii Lir-f ] 
person and property under a bond, or rather two bon h dat̂  ̂1 
pectivply the 28th November, 1870, and the 8th March, 1̂ 7t>. The

* beoond  A p p ea l, N o  10>j3 o f 1 -iTS, fi-oui a  o o f C. D.bidcll, I  Ji> o f 
G o rak h p u r , d a ted  the 17th June , reve r ‘ in;-' d ccri i o f M a a lv i S u L ^ n  H u  a lu , 
S u bord in a te  J u d je  o f G u ra k h p u i, lu .tcd th , 2 _i.u  I 'l v  n i l . , ,  P 'T i'.
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' i’eaisoiis of appeal are esclusiveiy on the legal' merits of the case, and 
there is not in them the slightest aliusio-n to any peculiarity of pro
cedure before any of the Co.urts below. It is, however, now objected 
oa behalf of the respondent that the present appeal does not lie, in
asmuch as the last order by the Judge was one refusing to re-hear 
the appeal before him iinder s. 580 of the Code of Civil Procedure  ̂
against which order the appellant might have appealed to this Court,, 
and not having done sOj ho cannot now prefer a second appeal from 
the decree of the Judge on the merits of the ease. What actually 
ocearred was this :— The Snhordinate Judge, bj' a decision dated tlie 
22nd December, 1877, dismissed the suit, and the ease then went on 
appeal to the Judge, the defendant not appearing in that appeal. The 
Judge, nevertheless, heard the appeal ex parte on the merits, and by 
a judgment dated the 17th Juiie, 1878, reversed the decision of the 
Subordinate Judge, remarking at the end of his judgment that “the 
respondent had the ordinary notice served on him of the appeal 
having been made, but he has failed to defend i i ” Instead of at 
once appealing to this Oourty as he might have done under s. 584 
of the Code, against the Judge’s order, the defendant applied to the 
Judge for are-hearing of the appeal to him, under s. 560, and the* 
Judge, for reasons which do not appear, excepting that the defendant 
had not attended to the notice of appeal served upon him, refused to 
pe-hear the appeal, and it is argued that by this procedure the plaintiff' 
is prevented from falling back on the Judge’s first judgment on th&: 
merits of the case and preferring the present second appeal to tb.i& 
Court.

, 1 am, however, clearly of opinion that such an objection is 
tenable. S. 560 of the Oode of Procedure is not mandatory  ̂
bat permissive and discretionary. It provides that ‘Svliea an appeal 
is heard ex parte in the absence of the respondent, and judgments, 
is given against hini (exactly as happened here), he may apply to the 
Appellate Oourt to re-hear the appeal,” The proceeding indeed evi-» 
denfcly contemplated.by this section is merely an additional privilege 
or facility given to respoadeuLs, -who may or may not avail them
selves of it, but it in no way interferes with respondentsin other res « 
pects, nor could it liavo boon intended to deprive them of any otlie.r 

: rights of proeedure to which under the Oode they are entitled, such 
: as their right of second appeal under s. 5S4 of the Oodej and
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tlieve certainly is not tlie sliglitest imlieatioQ in s. ollO o f  any* 3̂79

sudi intention. T lie  objection tlieref'ure altogether fails. I  m ay 

add that I  IiaTe the lesa Iiesitaiion in com ing to sucli a conclasion 

in the present case, since after a very  eareful exam ination o f i l ie  

record I  cannot find that the I’eqiiirenieuts o f s. 560 were cialy 

observed by  tbe Judge when he refused to re-hear tbe appe»l to him.

There is a proceeding before the Judgo dtited the 19th A ng iistj 1378, 

reciting the appliGiition for are-lieariiig , au d it does not appear from  

this proceeding that the respondent was allowed the opportunity pro

vided by s. 560 o f  pvoring that he was prevented by sufficient 

cause from  attending when the appeal was called on for hearing, 

all that the Judge's order states being that he was “  satisfied that 

notice was duly served and that the respondent had received full in 

formation regard ing the appeal/’ w ithout a w'ord relating to the im

portant question whether snfBeient cause had not bcvn tJ-hown b y  the 

respondent for not attending when the appeal was called un ior hear

ing. The reason assigned by the Judge was clearly  not cuongh, far 

altliough notice had been served and the respondent was fu lly  a^varo 

that the appeal was eoaiiug on, h j yet m ight liave boen able to .show 

sufficient cause for his absence, and i f  so he hada  eleaj- right to hiivo 
the appeal re-heard. I t  is satisfactory, therefore, in  the interests o f  

justice, that the present apjieal has been prefei’rod, aud o f its eompc- 

tency I have not the least doubt.'

SPASKi'E, J .— Pandit Bishambhar Nath, for respondent, took a 

proliminary objoeuoii to the hearing o f  this appca.l. I t  appears 

that the case was decided originally e,v -parte on the 11th Juue,

1878, by the Appellate Court. RamjaSj defendant (n ow  appel

lant), petitioned the Goiu't for a re-hearing o f  the appeal. Br.i 

the (Jourt held that notice had been duly served upon him. am! 

that he had had fu ll iiiftjrmatiou that the appeal had }>een filed.

The JmlgCj tlierefore, refused to ro-licar.the ease. It is ni-gcd that 
the defendant should have adopted the counso provided by cl. {v), 
s. 588, Act X  of 1877, that is to say. he should have appealed to 
this Court from tlio order of the Judge vefusiug under s. 560 of 
the Act to re-hear the appi'al: as lie did not follow tlii3 course deffn- 
dant c.'innot appeal from iho Judge's decision of (.he 17t!i June,
187S. ■
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Tlie terms of s. 560 of Act X  of 1877 are permissive When 
?AMJA9 appeal is heard ex parte in the absence of the respondent, and

judgment is given against him, he may apply for a re-hearing, and, 
if it be proved that the respondent was prevented by sufficient 
cause from attending ^Yhen the appeal was called on, the Court 
may re-hear the appeal on such terms as to costs or otherwise as 
the Court thinks fit to impose upon him. From any order refusing 
to re-hear an appeal there is an appeal under s. 588, cl, », but the 
appeal is not from the decree passed in appeal, but from the order 
of refusal to re-hear it, i f  a petition to that effect has been filed and 
rejected. The decree in appeal remains in force. I  do not find 
it anywhere laid down in the Code that there shall be no appeal 
from a decree passed in appeal ex parte. By not appealing from 
the order rejecting his application for a re-hearing, respondent might 
have lost the opportunity of getting his case more completely heard 
by the Appellate Court, and thereby he may have placed himself 
in an unfavourable position before this Court, if he desired to appeal 
from the lower appellate Court’s decree on the appeal, still I  do 
not see thatheis debarred from instituting a second appeal, provided 
he undertakes to show that the decree is open to objection on any 
of the grounds mentioned in s. I>84 of Act X  of 1877. I  would 
therefore reject the preliminary objection.
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E M P E E S S  O F  I N D I A  v  B H C P  S I N G H  a k d  an o th e r .

A c t  X  0/1872 { C r im in a l  P ro ce d u re  C ode), ss. 44,296— D is ch a rg e  o f  a ccused  persons

unde r s. n n — R e v iv a l o j  P ro c e e d in g s  a t  the in sta n ce o f  the C o u r t  o f  Sess ion__

C om m itin en t o f  a ccused p e r io n s .

Certa in  persons  w ere  ch arged  u nder b. 417 o f  the Ind ian  P en a l Code, and were 

d isch a rged  b y  the M ag istra te  in q u ir in g  into  the offence, under s. 215 o f A c t  X  

o f  1872. T h e  C ourt o f Session , cons idering  that the accused persons had  been  

im p rop erly  d ischarged , fo rw a rd e d  the reco rd  to the M agistrate  o f the D is tric t,  

su g ge st in g  ta him  to make the  ease over to a  Subord ina te  M agistrate , \vith d irections  

to  inqu ire  into any  o ifejice, other than  the offence iu  respect o f w h ich  the accused 
p e rso n s  had been  discharged , w h ich  the  ev idence oa the record show ed to have been  

com m itted. T h e  Subord ina te  M a g istra te  to whom  the case was m ade over m ade  

an inqu iry , and  com m itted the aocuBod persons  fo r  tria l b e fo re  the C o u rt  o f Session


