VOL. L.} ALLAHABAD SKRIES,
Before Sir Rubert Stuart, Kt., Chicf Justice, and Mr. Justice Spankic. ’
HARBHAJ axp orrzrs (Pratntiers) v, GUMANL anp avorare (DereNpasys)®

Watjibettiarzwmdbsent share-halders—Trust.

Held that a village administration-paper which provides for the surrender to
ahsent share-holdera on thely return to the village of the lands formerly held by
them does uot necessarily constitute a valid trust in their favour, alihough it may
be evidence of such a trast.

Where o village administration-paper provided for the swurrender to certai.n
wbsent share-holders ou their refurn to the village of the lands formerly held by
them, but did net contain any declaration of & frustss existing between such
absent share-holders and the occupicers of their lands at the time suchadministra-
tion-paper was framed, Aeld that the administration-paper conld not be regarded as
evidence of a pre-existing trust between soch persons, nor as an admission of such
a trust by such veeupiers,

Ta1s was a suit for the possession of certain land and a house
situated in & certain village. The plaintiffs sued on the allegation
that one Amir Chand and one Sarhu, from whom they wore des-
cended, deparbed from such village for a village in the Rohtak
district somo thirky years bafore the suit was brought, intrusting
the property in suit to Bamjas, the father of the defendants, to be
held by him on the condition that, whenevoer they or their children
roturned to the village, the property was to be restorsd to them :
that Ramjas had nccepted this trust, and had beld the property
subject thereto, and after his death the defendants had so held it,
and had admitted the trust and cansed it to be recorded at the
recont settlement of the village : and that the plaintiffs having re-
turned to the village had demanded the restoration of the property
but the defendants refused to restore it The defendants denied that
the property had been made over to their father to be held in trust
for Amir Chand and Sarhu and their children, alleging that their
father, and they after him, had' held the property. in their
own right, for forty years, and the right of the plaintiffs was con-
sequently extinguished. The clanse of the administration-paper,
which was dated the Tth January, 1869, on which the plaiutiffs
relied as establishing the alleged trust, was as follows :—

. ® Hecond Appeal, No. 117 of 1879, from a decres of 8. Melville, Esq., Judge of
Meernt, dated the 5th December, 1878, reverging o dearne af Munahi Ram Tol Min.
sif of Ghiziabad, dated the 25th June, 1878,
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€ (anuse 18.-—Absent share-holders = the following persons are
at present abzent from the village : (here follows a list of absent
shave-holders, the cntry relating to the plaintifis being as
follows :)—

. Present residence
o Dy - % o
Alszent share Present occu- | Period of of ahsent share-

holders, - pler. absence. holder.

x

Thoke.

Thirtcen biswas,) Harbhaj and | Raumjas son of | Twenty- | Mauza Dhorana,
Thoke  of Jansa sons of { AmirChand, | two years.| pargana and

Ramjas. Amir Chandand | Jat. Tahsit Gehara,
Dya Bam sou of Zila Rohtak.

Saxha, Jots,

“ Whenever the absent share-holder, or his descendants, returns aud sefitles in
the village, he shall immediately be putin possession of Lis property witheut taking
any secouns of profit or loss: the person aceupying the property shall not object to
relinguish his occupation of the said property: if from any cause the share of
the present accupier is transferred the property of the absent share-holder shall
be held by the brother of the present occupier or by one belonging io tha same
stack.: wheuever ths absent share holder, or his descendants, returns and settles in
the village, effcet will be given to the above condition : if any absent share-holder
is a defaultor in respect of the Government revenue, he or his descendants shall
pay the same, betore they becsnie eutitled to obtain possession.”

The Court of first instance gave the plaintiffs a decree. " On
qupea] by the defendanis the lower appel]af‘e Comt reversed this
.decree, and dismissed the suit.

The pla.mtlffa appealed to the High Court from the deeree of
.the lower appellate Court on the grounds that the finding of that
- Court, that the defendants had held the property in snit adversely

to the plaintiffs was directly opposed to the admission contained in
the administration-paper : that according to the termws of that docu-
ment the defendants were bound to surrender the property ; and
that the terms of that document established couclusivély the
trugt alleged by the plaintiffs.

Pandit Nand Lal, for the appellants.

The respondents did not appear.

The High Court (Syoarr, C. J. and Seawzm, J.) dehvexed
the follomno‘

Jopeueny.—The plaintiffs, appellants, asserted that - Amir

. .
Chand and Sarhu, some thirty-two years ago, made over their zamin-
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dari share and o house in trust to Ramjas, the father of defendants,

on eondition that when they or their children returned to the villags
ihey would be allowed to re-oceupy their lands : Ramjas and bis
successors had all along remained in possession as trustees; and had
admitted the trust when the settlement papers were last revised :
Lhe plaintiffs veturned in 1934, Sambat, and ave heirs of Amin Chand
and Barhu, but defendants refased to surrender the share.  The de-
fendants deny that any land or bonse was made over to Ramjas in
trost by Amin Chand and Sarhu : Ramjas and they ( defendants j
have held the. property adversely to plaintiffs for forty years, and
the suit was barred by limitation: Amin Chand and Sirsw owed
nearly Rs. 600 to defendants, they broke down and counld not pay
the Government revenue : Ramjas held possession for eight years
and paid it : when he asked Amin Chand and Sarhu to pay him
their debt they left the village, and since then the possession of
Ramjas and defendants has been adverse, The Munsif decreed the
the claim for the land and dismissed it for the house. He held that
the admioistration-paper provided for re-entry. The Judge in
appeal has reversed the Munsif's decree, holding that there was no
satisfactory proof that Sarhu and Amin Chand intrusted their
property to defendant’s father Ramjas : parol evidence after snch
a time was not good for anything, and the administration-paper
was not a proof of the frust: it recites that absentees or their
descendants may on thelr return re-enter on their lands : ‘the
community assented to this, but any one could recall his consent =
the entry.is no proof that auy one in possession of the share of an
absentee held il as a trustee : the possession of the defendants was

showu to have been adverse, and to have been so for at least twenty

years,

We ave not disposed to. interfere, . The finding as to the ad-
verse character of the possession of defendants is one of fact, A
“village administration-paper does not necessarily -constituto g valid

trush. Tt niight be evidence of . trust, but in-this case; as regards -

‘the sharein dispute, the persons entered as “ absent shareholders ™

were neither present in the village when the settlement was in pro-

gress, nor were they assenting parties to the arrangement recor ded

in the administration-paper.. The arrangement as to the re-otry

of an absentes was- ‘made amongst the co-sharers present in the vil-
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1879 lage ; possibly the main object in making it was to secure peaceable
——a ¥ bt )

R possession fo. thoss in ocenpation of the shares of absentees. In

o, this administration-paper there s also a proviso that no owner who is

Guouast oo fanlter as regards Government revenue will be re-admitted wn-
il ho pays up the arrears due by him, Ifan administration-paper
containing a clause such as that before nsisto be regarded as consti~
tuting a trnst, it would appear to be a trust created by the share-
helders of the estate, ostensibly for the benefit of absentees, though
the latter teally derive no present benefit from their Jand remain-
ing in the possession of the share-holders in the estate, whereas
the share-holders ave at once benefited by taking up the shares of
the absentess which they may possibly be never called upon to sur-
zender without, as in this case, the institution of a suit  Moreover
the arrangement may be one which the share-holders actually pre-
sent when it is made may afterwards, if they please, revoke, or omit
to record in a future settlement. However this may be, it is sof-
ficient in this case tosay that the Judge has not acted erroneonsly
in refusing toaccept the administration-paper as conclusive evidence
of a trust, and we must not overlook the nature of this claim as
stated in the plaint. The claim of the plaintiffs was that thirty-two
years ago Amin Chand and Sarhu made over their share in trust to
Ramjas, so that it is not pretended that the trust was raised by the
administration-paper; that paper is relied on as evidence of the trust,
and an admission by the parties who signed it that there was a truss.
But there is no such admission of any actual trust as that set up
by the plaintifis. There was a long list of absentees, and amongst
them ave the plaintiffs, as sons of Amin Chand and Sarhu.  The
declaration is general that any absconding parties rel:uming to and
settling in the village shall immediately be put in possession : the v
occupants shall not object to velinquish their holdings, There is ué
declaration of any pre-existing trust as between the absentees and
the oceupants of their shares individually, We accept the finding
of the lower appellate Court on the matter of fact that there is n;
cvidence to establish the claim that Amin Chand and Sarhw
personally intrusted their shares to Ramjas thirty-two years ago,
The presentappeal is therefore dismissed with costs. :

Appeal dismissed,



