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snit (and the proceeding is a suit) is embodied; the order for filing 

an award is but an interlocutory order, a stop in tlie decision of the 

suit, the result o f which is embodied in the final decree which the 

law fs. 522) directs shall follow judgment. The Court below 
should be moved to give judgment in accordance with the award 
and a decree to follow it. There may or may not be an appeal 

from that decree according to circumstances, but this appeal must 
I  think be dismissed with costs.

Appeal dismissed.

1879
If ember 17.

Before Sir Pohert Stuart, Kt., Chief Justice, and Mr. Justice Pearson.

SHEO PRASAD (D e f e n d a n t )  v . A. B. MILLER, O f f i c i a l  A s s ig n e e  t o  t h e  H i g h  

CoDRT, C a l o d t t a ,  ( P l a i n t i f f ) . *

Stai. I I  and 12 Viet,, e. 21 (Insolvent Act), ss. 21, 21, 26, 32—“ Voluntary" 
conveyance by Insolvent.

Where two days before a person was adjudicated an insolvent and Iiis property 
had by order vested in the Official Assignee, under the provisions of Stat. 11 and 
12 Vict.j e. 21, such person had, not spontaneously, but in consequence o£ 
being pressed, assigned to a particular creditor certain property, held by Stcakt,
C. J., that such assignraent was not “ voluntary”  within the meaning of s. 2i of 
that Statute, and was therefore not fraudulent and void under that section as 
against the Official Assignee.

Held hy P e a k s o n ,  J„ that such assignraent was not a voluntary one in the 
sense that it was made spontaneously witliout pressure, bul as the vesting order 
•was not passed on a petition by the insolvent for his discharge that section was 
not relevant to the case.

O ne Baij Nath and his two brothers Bansi Dhar and Ghasi Ram 

carried on business at Calcutta under the style o f Nanu Mai. These 

persons also carried on business at Cawnpore under the style o f Bansi 

l)ba r and Ghasi Ram, and at Lucknow under the style o f Chotey 

La i and Sita Ram. On the 20th December, 1875, the firm o f Bansi 

Dhar and Ghasi Ram were indebted to Sheo Prasad the defendant, 
who carried on business at Cawnpore, in certain moneys. On the 
same date one Ram Prasad residing at Lucknow was indebted to the 
firm o f Chotey Lai and Sita Ram in certain moneys. On the 21st 

December, 1875, two o f the creditors o f the firm o f Nanu Mai applied 
to the Calcutta H igh Court that Baij Nath and his partners might

* First Appeal, No, 151 of 1878, from a decree of Babu Ram Kali ChauiJhri, 
Subordinate Judge of Cawnpore, dated the 25th September, 1878,



be adjudicated inaolvents. On the 22nil Deeembei’j 1875, socli 

persons were adjudicated insolveuts by that CJourtj and that Court 

made an order vesting their property ia  the OtScial Assignee o f the i>- 

Court. In  December, 1877, Mr. A . B. M iller, the Official Assignee, i  

instituted the present suit against the defendaaij to recover from  

him the ainoimt o f Ram Prasad’s debt to the firm  o f Chotey L a i . 

and S ita Eani, which he alleged iiad been fraudnleiitly trans

ferred to him by Baij Nath. This debt was transferred uuder a 

‘̂ rtikkd'’ drawn on one Kauahiya lia l by Ram Frasad in favour o f  

one Paras Ram, the agent o f  the defendant. That rukka was drawn 

in the fo llow ing terras “ M y friend Lala Kanuhiya La i, Es. 10,352 

are due by me to Baij N a th : 1 now draw this rukhi in your 

favour to the effect that under his assignmenfc I  am causing 

Es. 9,452 to be paid to Paras Earn on acooinit o f his d eb t: take a 

, receipt from Paras Bam accord ing to this ruhlM and eiiter the 

amount'iu iny account: I  w ill g ive  credit tor this item ftwainst

m y  item o f deposit, at the time o f  adjustment o f  aecoim ts: it  is 

necessary that you should attend to this m atter.”  T iie ntkka piir- 

])ortod to have been, drawn on the 20Ui Deceniljer, 1875, Tho 

p la in tiff alleged that the debt had beeu transferred, not as appeared 

from  the rukka and the books o f  the firm, before the 22nd Decem

ber, I S 75, when Baij Nath, Bansi Dhar, and Giiasi ,Kam v/ero 

adjudicated iasolv0Btsyhat after that date, and that the transfer 

was fraudftleat and void. From  the evidence o f Paras Earn it 

appeai’ed that the ntMm was drawn under these circumstances:

Tw o  or three days previously to the 20th December, 1875/Paras 

Kam  had learut that the Bank o f  Bericral at Lucknow had refused 

to negotiate a hundi drawn by  Baij Nath, and he had therefore on 

behalf o f  the defendant asked Baij Nath for the m oney due to the 

defendant. On the 20th December, 1875, he agaia asked Baij 

N a th  for the payment o f  the debt, rcriuiring payment in cash..

Baij Nath replied that he had no money, bui; that i f  l ‘aras Ram 

wouhi accompany liim  to ILam Prasad’ s houae, he vrould cause ISmn 

Frasad, who owed him money, to pay the d e b i Paras Ram  

accord ingly accompanied Baij l^ath to Rani Prasad’s house, where 

a settlement o f accounts took place betvreen Baij Nath and Kam  

Prasad, and a balance o f Bs, 9,452 being found due to the form er 

i.iy tho lalt^irj Ram  Prasad drew  tho ndVca in  qaestiou and gave it
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1879 to Paras Ram. The Court o f first instance held that the debt was

I ~  truDsferred after the 22nd December^ 1875, and that the tiansfei'~-fcO It RASAD _ 1 1 /Y»
' «. was Iraudulent and void, and gave the plamtiflf a decree. The

' defendant appealed to the H igh  CJourt.

Mr. Coloin, Pandit Bisliamhhav Bath, and Eabu Beni Pnisad)

for the appellant.

Mr. Howard and M r. Greenway, fo r the respondent.

The fo llow ing judgments \yere delivered by the Court:

SxtiABT, C. J .-~Th is appeal must be allowed. The simple 

question is whether the riihlai drawn by  Ram  Frasad on Kanabiyti 

La i was transferred by the former to the defendant, La la  Sheo 

Piasad,honestly and for good consideration, or ‘•voluntarily”  w ith

in the meaning o f that word in s. 24 o f the Insolvent A c t 11 and

12 Y ict., c. 21. That is the sole question before us, and it must 

be answered fjxvourably for the 7'ukka and against the plaintiff'. 

The facts material to the question niay be stated as fo llows :~ T h e  

ruhka was drawn and transferred to the defendant on the 20th 

December, 1875, aud on the 22nd December, 1,875, the parties 

represented by the plaintiff were adjudiccited insolvents by the 

Calcutta Insolvency Court. B y  s. 20 o f  the Insolvent A c t the 

whole estate o f the insolvent, without necessity*’o f  express con

veyance or assignmeat, vests in the Assignee in trust for the benefit 

o f the insolvent’s creditors. By s. 21 it is provided that the 

Assignee shall take possession o f such estate, and by s. 26 it is, 

among other things, enacted that persons holding property of, or 

being indebted to, the insolvent shall hold such property for, and 

pay according to such indebtedness to, the Assignee for the general 

benefit o f the creditors o f such insolvent. These sections o f the 

Insolvent A ct give to the Assignee an absolute title to and com

plete control over the entire estate o f the insolvent as at the data 

o f  the vesting order. But by s. 24 o f the A c t it  is enacted that 

i f  any insolvent *  *  * * . shall voluntarily convey^

assign, transfer, charge, deliver, or make over any estate, real or 

personal, *  *  to any creditor, or to any other person iu 

trust for or to, or for the use, benefit, or advantage o f  any creditor, 

every snoh conveyance, assignment, transfer, charge, delivery, and 

laalving oyer, i f  made when ixi insolvent circumstances and within
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i-Lco months o f tlie date o f  the adjttdication o f insolvency *  *  *  1S7B 1

shall, be deemed, and is hereby declai'ed to be fraudulent and ro id  Z Z■ .n . „ , . , , SHKoFaist
as against the assignee o f such insolvent’ . B e ly in g  on this sec~ 

tion  the plaintiff claims the value represented by the mkica on the 

ground, first, that the 20th December, 1875, was not its true date, 

and secondly, even i f  it  was, that the ruJcka was g iven  voluntarily 

and fraudulently, that is-, in fraudulent preference o f the defendant.

But I  can see nothing in the evidence to support such a contention.

I t  is ve ry  clear in the first place that the 20th December, 1875, 

was the true date o f  the rukka; this is the plain inference from all 

the evidence on the subject. The plaintiff’s recorded statements to 

the contrary are not distinct and absolute according to eertaia 

knowledge on his part, but as rather snggestedlj’’ asserted w ith  the 

view  apparently o f g iv in g  him a locus standi fo r contending that 

the date o f the ruhJca was subsequent to the vesting order, and the 

transaction was voluntary and fraudulent within the meaning o f 

s. 24 o f  the Insolvent A ct. I t  is also in evidence that the debt 

represented by the rultka was due b y  Baij Nath to the defenda.nfc, and 

there was therefore good ijonsideration for the transfer to the defen

dant. There is also evidence to show that the defendant S h eoP ra - 

sad, b y  himself or by  Paras Ram  his manager, had been pressing 

fo r  payment o f  the debt due to the defendant b y  Baij Nath, and it 

is further in evidence that Ram  Prasad discharged his debt to Baij 

N ath  by honestly and in good faith transferring to the defendant the 

rukka, which appears to have been duly cashed, by Kauahiya La i.

U nder these circumstances it  is id le to argue that the rultka was 

obtained by the defendant by auy voluntary or fraudulent act on 

tho part o f Ram  Prasad.

Some .English oases wore referred to at the hearing on tho part 

o f  the appellaut and they appear fully to support his contention.

Thus in  Straahan v . Barton (1 ) i t  was la id  d ow n  that, iu  o rd er  to 

m a k e  a paym en t to  a cred ito r b y  a bankrupt a fraudu len t p reference, 

the b jiu krup t m ust bo a vo lu n teer , and n ot p a y  in  consequence o f  

an y  request o r  pressure fo r  p aym en t on  th e  p a rt o f  the p a rt icu la r 

c red ito r . D u r in g  the a rgu m en t Pollock, C.B., rem arked  th a t the 

sim p lest request m a y  be su ffic ien t i f  p a ym en t w as tho resu lt o f  

tha t request, Xu answer to a su ggestiou  b y  counsel th a t tuciG 
(1) 25 L. J. N.'S. Ex., 182.
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was no request, aad tliat tbe offei’ o f  payment on tlie p a ii o f  the" 

bankrupt was rohiutarj, the Chief Baron observed that it was o ii l j  

volimfcarj in  tlie souse that the bankrapt offered it to sa tis fj Iht 

cleiaaod o f the creditor, and he gave his jadg iiiaa t in aecordaiico' 

Vi'itii these views. Alderson, B., was o f the same opinion. H e  said : 

“  The qnestioii is what is the meaning o f a volunta,ry paym ent ?

I  understand it to be a payment inada by the debtor alone,”  that 

isj by the debtor without pressure or solicitation on the part o f  his 

creditor. Ha goes on to say, “  The tast iu eases such as the pregent 

is, would the bankrapt have made tli6 payofieut w ithout the cred itor’ s 

com ing?”  In  the present case the creditor undoubtedly did come, 

for it  is clear from the evidence to which I  have referred that B aij 

Nath v̂as hard pressed for payment by the defendant and his 

manager. In  the same ease M artin , B., concnrrinff, observed tliat 

every creditor has a righ t to go to his debtor and get his debt, i f  

be does so bond fide. But ia Mogg v. Baker (1 ) it was distinctly 

laid down, that a payment is not neoeasarily voluntary because 

pressure, iu tlie ordinary sense o f  the word, has n o f been used. 

There the qnestioi-x was, whether a possession o f goods was voluntary 

tinder the then Inaolvent A ct. Lord  Abinger, than whom no mau 

better urLderstood the law on this subject, said, ‘ that i f  a demand is 

m ade by a creditor bond fide, and a transfer takes place in pursuauca 

o f that demand, that takes it out o f the case o f voluntary trtinsfer 

contemplated by the insolvent A c t ’ , and he observes that the constant 

practice at Nisi Prius iias been that a demand by a creditor is 

safiicient.”  , . , : •

Another casp, reftu-red to at the hearing was that o f E x  parte 

H'dcJmd" (2 ) before Bacon, Chief Judge in Bankruptcy, where 

traders in a hopeless state o f  insolvency, three days before they 

suspended payment, paid in the ordinary course o f  business, and 

without any motive for favouring the payee, a considerable 

sum to a creditor, who received it Imnd. fide, and the payment 

was upheld. In  g iv in g  judgment Bacon, 0. J., said, “ The act ̂ o f  

the debtor was the only thing that could be inquired into, and i f  

the act done by him could be referred to any other motive than 

that o f g iv in g  one creditor preference above another, the payment

(1) 4 Mee. and W, 3-18 ; S. C„ 8 I,, J. (?) 10 L. J, N. S., Chano. ,aud Bankr,
Ex, 55, 79.
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. would not be fraudulent or vo id” . In  the same judgm ent (p, 82 ) it 

I was fartber observed; “  H ere was a debt paid to a person entitled

receive ifĉ  and received -in good faith by the payee. C learly, it  »• 

Ciirae within the proviso at the end o f the se43tion. The statute had 

put the law upon a plain, reasonable, straightforward foofcing, bĵ ’ 

having saved the rights o f payees acting in good faith, KTo motive 

could here he assigned for the bankrupts pre ferring this creditor 

to any other. In  order to make out that the payment was fraudu

lent, it should have been proved that there was such a preferencej, 

or some motive for presuming such a preference must be showa 

I ’rom the other facts proved. H ere a frauduleafc preference 'was 

neither proved, nor t?ould it be justly  or reasonably inferred that 

there was any m otive for suph preference.”

M any other uuthorities m ight be cited to the same effect, and 

they all go to show that, until the bankruptcy or insolvency o f  a 

debtor takes lega l effect, he does not act voluntarily iu the sensra 

o f  g iv in g  a fraudnlent preference, whore ho sjm piy pn,ys a debt 

that is really due at the request, in good faith, o f a psirticular cre

ditor. That such was the state o f things in the present case can-' 

not reasonably be doubted. A n d . this view  o f  the facts before ua 

derives considerable force when the present state o f the law o f 

debtor and creditor in these Provinec.s i,s oonsiuored. I  have al

ready in another case, Kketa M ai v. Chnni La i ( t ) ,  shown what that 

law  is, and I  m ay be here allowed to repeat what I  there laid down,

1 there s a i d T h e r e  is no bankruptcy law in these Provinces, 

nor any cricrcive legal j)rocess which oan be enforced against the 

property o f an unw illing insolvent for the benefit o f all his cred i

tors. A  person in the position o f the present defendant, appellautj 

•may avail him self o f tlie provisions o f tlie Code o f Oivi! Prooodur© 

fo r  the purpose o f being rolicved o f  his debts, but ho can only d® 

so nnder the conditions o f that. Code, he him self being the appli

cant, and tinder executed process by arrest or iinprisoHment. K g 

such result can be attained by tho lega l action ot any or even all 

o f  an insolvent’ s creditors. Doubtless creditors and thoir debtors 

can agree as to the disposal o f property for the bcnoGb o f  tho 

form er, and that î s an agreem ent o f course that can bo g iven  eflect. 

to. But irrespeetive o f  such an. agreemenfc among a debtor and :,

<1) I. L. P., 2 all. 1"3.



taO pRiSAD

his creditors, the iaw, at least ia  these Provinces, places no eom- 

pnlsoi’v  nKteiiinery in the hands o f  the creditors as <1 body. On 

the other haiidj there ia no law  in  this country to preven t a debtoi’ 

from  making an assignment o f  his estate for the benefit o f  all or a 

lim ited class o f his creditors ; nor, for that matter, from  his assign-. 

i i i " j  conveying, or settling his estate in favour o f  any person or 

persons whom ho may wish to favour, provided o f  course that he 

makes those assignments, ssitleraents, or conveyances w ithout 

fraud, that is, honestly and iu good faith. The fundamental p r in 

ciple that underlies this state o f things is that, so lon g  as the la\¥ 

does not step in to deprive a man o f his control over his estate, ha 

reixiains sid ju ris , and can up to the last moment o f  its  possessioQ 

deal w ith  his property as he thinks fit. The legal r igh t remains- 

in him, and i f  he acts honestly and in good faith, and not fraudu

len tly , he m ay transfer his estate, or any portion o f it, to any one. 

or  rnora o f  his creditors, hut whose acceptance, o f such, transfer o f 

assignment, or whatever the form  o f  the conveyanca m ay be, o f 

course deprives them o,f all fu rtlier r e lie f against t te ir  debtor, and 

the only rem edy o f other persoiis to whom  he is indehtedj and who 

have b y  that means been, excluded frpm any such transfer, assign

ment, or otlier conveyancej can on ly be against such property o f  

the debtor as m ay not have been s.o dealt w ith , or against th© 

debtor’s person ( ! } . ”  Such yndouhtedly is the law  b indu ig  on 

ihis Court, and according to it, Baij N ath  and the defendant^ 

jicting without any fraudulent intent, but in good fiiith, w ith  res-. 

|)eet to a debt honestly due by the one to the other, w ere ju stified  

in  their dealing, and the p la in titf cannot in terfere betw een  them.

The Subordinate Judge does not appear to have, understood 

the law  on the aubjcct, but has occupied h im self w ith  irrelevaiiti 

and triv ia l considerations and details quite im m aterial ta  the case. 

i\nd not apparently kn ow ing the h w  lie  Was proba,bly im sled by. 

the somewhat confused and evasive contention oji the p.art o f  the 

Official Assignee persistently and elaborately  m aintained before,, 

him. Our jn,dgment must therefore be, for th,e appellant, and the suit, 

muBt be dismissed., w ith costs in the Court below  and in,this Court., 

F b ARSON, J .—̂ E,am Prasad ’s debt to the firm  o f  C hotey L a i 

and Sita Eam , and, that firm ’ s debt to the defendants app,ellan,ts,;
, ,(1) at pngc 179,,
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bn the date o f the alleged transfer o f  the form er debt, are aot ’- ' “ i* 

points in issue. The single po iat for cleterminatioa is, whether the 

AssigiXBieat was m ade before or after tlie date o f  tlia order by wbiali 

the property o f  the insoivents, Baij 5at.Ii, Baiisi D I w ,  and Ghasi 

R am w as ve,gted in the plaintiff. (A fte r  determ ining tlial: the 

assignmout was made before the date o f the resting order, tbe learn
ed Judge continued): TJie assignment made b y  Isiai \tas not a

voluntary one iri tlie sense o f  having been Kiadc spontaneously witii-* 

onfc pres.mre, but as it  has been stated by the respondent’s attorney 

that the vesting order o f  tlie 22nd December, 1875, wai3 not passed 

ill consequence o f  any petition filed by the insolvents for their dis- 

cliarge, s. 24 o f tlie Insoh-^ency A c t is not apparently relevant to the 

m s e . J w onld d ecree  the  spr^al and d ism iss the m it  w'dh all costsi

Appeal allowed.

ALtAIIABAIi SEiilES.,

M efon  S ir  Robert S luari, K f., C h ief Justice, and M r .  iu s lice  SjMtiMe.

SURJU PRASAD  (  P i.a is tip f: v . B H A W A K I S A H a I  ( DEirEKDAsi) * Kovemhcr

Suhk-nama— Mortgage—Agi-ie7ttent creating a ckirga on immoveable prDpa'tif— Rtgij- 
trnlion-~$lani]a~Sm fo t  monep chcijrgedmiumowabhi*6pert!).

Certain immoi'ealile property liayiDg- been attRciiCil ia the eseaatioa o f s de
cree Iield by S, S’ and L  objected to th’e attaciwiGnt.. An arrangenieafc was subse
quently efl’ected between tte  objectors aad the parties to the decree \T)Jioh msnli- 
ed in a.11 parties jointly iiliiig a " suleh-mma" in ooart, in >Tiiic!i B  aud £, who hud 
purchased tiie rigliiB o f tlie judgment-debtor in tlie attached property, agreed to 
pay the amouut o f 'the decree, which exceeded one jiundred rupees, within one 
year, alid hypothecated such property as security for the payment of siicli amount. 
S  having sued upon tin's doeiiment cldiuaiDg to recover the amount of the deorea 
fty tlie sate o f stic* property,’ M i  that the docamejit required to be registeredj 
and nut being reg-iatered the suit thereon wss not snaSntaraaWe.

Cases decided by tile High Court ill which the “  sdleh-nttma” Iiavmg fjeeii relio.'! 
m ,  not, as contaiiiifig the hypothecation itself, but as eTidence only o f a sepawtes 
gaio l agreement, or in ■wiiich a decree having been ina4e in accocdance witii the 
terms of the dodument, was held not to require registration, remarked upon aa4 

distinguished by SPAmiE, J.

Traia was a suit for Rs. 159-7-3; be ing the amount o f a 

ilecrce dated the 4th Angust^ 1865, charged on certain irmnove- 

able property by a  suieh-nama'”  dated the SOth Ju ly, 1866.^

'■^Second Appeal, iVo. 116 o f 18T9, fiom  a decteo o i H D. Willoojr, Esq, 
Judge of Aaam«arb, flated the 20tli 5Sovewbeu, 1878, ftffirming a deccee o f Maul^H 
i^uiiaoiEaad SJa&ar JUnsain, Munsif o f Asajogarhj dated the 26tli June, 1873,


