4

187F
et

PMADHIN

A
NABESH.

1879
wember 17.

fem—

THE INDIAR LAW REPORTS. [VOL. 1.

suit (and the proceeding is a suit) is embodied; the order for filing
an award is but an interlocutory order, a step in the decision of the
suit, the result of which is embodied in the final decree which the
law (5. 522) directs shall follow judgment. The Court below
should be moved to give judgment in accordance with the award
and a decree to follow it. There may or may net be an appeal

from that decree according to circumstances, but this appeal must
1 think be dismissed with costs,

Appeal dismissed,

Before Sir Robert Stuart, Kt., Ohief Justice, and Mr. Justice Pearson.

SHEO PRASAD (DEersnpaxt) v. A, B. MILLER, Orricial AssSiGNEE 70 THE HigH
Count, CALCUTTA, (PLAINTITF).%
Stat. 11 and 12 Vict., ¢. 21 (Insolvent Aet), ss. 21, 24, 26, 82— Voluntary”
conveyance by Insolvent.

Where two days before a person was adjudicated an insolvent and his property
had by order vested in the Official Assignce, under the provisions of Stat. 11 and
12 Viet,; e. 21, such personi had, not spontaneously, but in consequence of
being pressed, assigned to a particular ereditor certain property, held by Stuart,
C. J., that such agsigntient was not “ voluntary'” within the meaning of s. 24 of

that Statutc, and was therefore not fraudulent and void uuder that sectics as
agninst the Official Assignee.

Iictd by PEAnsow, J,, that such assignuient was not a voluniary ome in the
sense that it was made spontancously without pressure, bul as the vesting order

was not passed on a petition by the insolvent for his discharge that section was
not relevent to the case,

OxE Baij Nath and his two brothers Bansi Dhar and Ghasi Ram
carried on business at Calcutta under the style of Nanu Mal. These
persons also carried on business at Cawnpore under the style of Bansi
Dhar and Ghasi Ram, and at Lucknow under the style of Chotey
Lal and Sita Ram. On the 20th December, 1875, the firm of Bansi
Dhar and Ghasi Ram were indebted to Sheo Prasad the defendant,
who carried on business at Cawnpore, in certain moneys. On the
game date one Ram Prasad residing at Lucknow was indebted to the
firm of Chotey Lal and Sita Ram in certain moneys. On the 21st
December, 1875, two of the creditors of the firm of Nanu Mal applied
to the Calcutta High Court that Baij Nath and bis partners might

* ¥irst Appenl, No, 151 of 1878, from a decrec of Babu Ram Kali Chaudhri,
Subordinate Judge of Cawnpore, dated the 25th September, 1878,
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be adjudicated insolvenis. On the 22nd December, 1875, such 1559
persons were adjudicated insolvents by that Court, and that Coart o =70~
made an order vesting their property in the Official Assignee of the r.
Couwrt.  In December, 1877, Mr. A, B. Miller, the Official Assignee, A E};{?_Im
iustituted the present suit againsé the defendant to recover from

him the amount of Ram Prasad’s debt to the firm of Chotey Ll

and Sita Ram, which be alleged had been fraudulently trans-

ferred to him by Baij Nath. This debt was transferred ander a
“pukka’ drawn on eno Kanahiya Lal by Ram Prasad in favour of

one Paras Ram, the agent of the defendunt,  That rulka was drawn

in the following terms :~*My friend Lala Kanahiys Lal, Rs. 10,332

are due by me to Bajj Nath: I now draw this rulbla in your
favour to the effeet that under hLis assignment I am cauzing

Rs. 9,452 to be paid to Paras Ram on aceonnt of his debi: take a

receipt from Paras Ran according to this rikle and enter the
amount in my account: I will give credit for this item against

my item of deposit, ab the time of adjustment of accounts: it is
necessary that you should attend to this matter.”  The rrfda pur=

ported to have been drawn on the 20th December, 1875. The
plaintiff alleged that the debt had been transferred, not ag appeared

from the rukke and the baoks of the frm, before the 22nd Decom~

ber, 1875, when Daij Nath, Bansi Dhar, and Ghasi Ram were
adjudicated insolvents, but after that date, and that the transfer

was fraudulent and void.  From the evidence of Paras Ram it
appeared thab the rukke was drawn under these circumstances:

Two or three days proviously to the 20th December, 1873, Paras

Tam bad learnt that the Bank of Bengal at Lucknow had refused

to negotiate a hundi drawn by DBaij Nath, and he had thereforo on

bobalf of the defendant asked Baij Nath for the money due. to the
dofendant.  On the 20th December, 1873, he again asked . Baij

Nath for the payment of the debt, requmiving payment in cash.,

" Baij Nath replied that he had no money, but that if Paras Ram

would accompany him to Ram Prasad’s house, he would canse Ram
Prasad, who owed him money, to pay the debf. Paras Ram
aceordingly accompanied Baij Nath to Ram Prasad’s house, where

a settlement of accounts took place between Baij Nath and Ram
Prasad, and a balance of Bs. 9,452 heing found due to the former

by the latter, Ram Prasad drew the rukie in question and gave it
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1870 to Paras Ram. The Court of first instance held that the debt was
b Prasap transferred after the 22nd December, 1875, and that the tiansfer—-
. was {raudulent and void, and gave the plaintiff a decree. The

v,
.B. M- .
Dotue Jefendant appealed to the High Gourt.

LER.
Mr, Coloin, Pandit Bishambhar Naih, and Babu Beni Prasad,
for the appellant. ’
Mr. Howard and Mr. Greenway, for the respondent.

The following judgments were delivered by the Court:

Sruart, C. J—This appeal must be allowed. The simple
question is whether the rutke drawn by Ram Prasad on Kanahiya
Lal was transferred by the former- to the defendant, Lala Sheo
Prasad, honestly and for good consideration, or “voluntarily” with-
ip the meaning of that word in 5. 24 of the Insolvent Act 11 and
12 Vict, c. 21, That is the sole question before us, and it must
be answered favourably for the rulke and against the plantiff,
The facts material to the question may be stated as follows :—The
yukhe was drawn and transferred to the defendant on the 20th
December, 1875, and on the 22nd December, 1875, the parties
represented by the plaintiff were adjudicated insolvents by the
Caleutta Insolvency Cowrt. By s. 20 of the Insolvent Act the
whole estate of the insolvent, without necessity>of express con-
yeyance or assignment, vests in the Assignee in trust for the benefis
of the insolvent’s creditors. By s. 21 it is provided that the
Assigneo shall take possession of such estate, and by s. 26 it is,
among other things, enacted that persons holding property of, or
being indebted to, the insolvent shall hold such property for, and
pay according to such indebtedness to, the Assignee for the gencral
benefit of the creditors of such insolvent. These sections of the
Insolvent Act give to the Assignee an absolute title t0 and com-
plete control over the entire estate of thie insolvent as at the date
of the vesting order. DBut by s. 24 of the Act it is enacted that
¢ if any insolvent ¥o® & % % shall voluntarily convey,
assign, transfer, charge, deliver, or make over any estate, real or
personal, * *  tp any creditor, or to any other person in
trust for or to, or for the use, bencfit, or advantage of any creditor,
every such conveyance, assignment, transfer, charge, delivery, and
making oyer, if made when in insolvent cirenmstances and within
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two months of the date of the adjudication of insolveney * * *
shall be deemed, and is hereby declared to be fraudulent and void
as against the assignee of such insolvent”. Relying on this sec-
tion the plaintiff claims the value represented by the rukka on the
ground, fivst, that the 20th December, 1875, was not its true date,
and secondly, even if it was, that the rukke was given voluntarily
and fraudulently, that is, in frandulent prefevence of the defendant.
Bub T can see nothing in the evidence to support such 2 contention.
It is very clear in the first place that the 20th December, 1875,
was the trne date of the »ukfa; this is the plain inference from all
the evidence on the subject. The plaintifi’s recorded statements to
the contrary are not distinet and absolute uccording to ecertain
knowledge on his part, but as rather suggestedly asserted with the
view apparently of giving' him a locus standi for contending that
the date of the rulikz was subsequent to the vesting order, and the
transaction was voluntary and frandulent within the meaning of
s. 24 of the Insolvent Act. Itis also in evidence that the debt
represented by the rukka was due by Baij Nath to the defendant, and
there was therefore good consideration for the transfer to the defen-
dunt.  There is also evidence to show that the defendant Sheo Pra~
sad, by himself or by Paras Ram his manager, Lad been pressing
for payment of the debt due to the defendant by Baij Nath, and it
ig forther in evidenco that Ram Prasad discharged his debt to Baij
" Nath by honestly and in good faith transferring to the defendant the
ru7cka, which appears to have been duly cashed by Kanabiya Lal,
Under these circumstances it is idle to argue that the rukko was
obtained by the defendant by any voluntary or fraudulent act on
the part of Bam Prasad.

Some English cases were referred to at the hearing on the part
of the appellant and they appear fully to support his contention,
Thus in Strachan v. Barton (1) it was laid down that, in order to
make a payment to a ereditor by a bankrupt & frandulent preference,
the bankrupt must-be a volunteer, and not pay in consequence of
any request or pressure for payment on the part of -the particular
creditor. During the argument Follock, C.B., remarked that the
simplest requost may be sufficientif payment was the reeult of

that request. . In answer to a suggestion by counsel that there
1) 26 L. J. N.'S. Ex,, 182.
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was no request, and that the offer of payment on the part of the”
hankrapt was voluntary, the Chief Baroun observed that it was on]_y."
voluatary in tho sense that the bankrapt offered it to satisfy thi
demand of the creditor, and he gave his judgment in accordance
with these views. Alderson, B., was of the same opinion. He said : .
“ The quastion is what is the meaning of a voluntary payment ?
¥ wnderstand it to be a payment made by the debtor alune,” that
is, by the debtor without pressure or solicitation on the part of his
ereditor. Ile goes on to say, * The test in casss such as the present
i3, would the baukrapt have made the paywent without the creditor’s
coming P In the present case the creditor undoubtedly did come,
for it is clear from the evidence to which Ihave referred that Baij
Nath was hard pressed for payment by the defendant and bhis
manager, In the same case Martin, B., concurring, observed that
“avery creditor has a right to go to his debtor and get his debt, if
he does so boné fide. Butin Magg v. Baker (1) it was distinctly
laid down, that a payment i3 not necessarily voluntary becanse
pressure, in the ordinary sense of the word, has not'been used.
There the question was, whether a possession of goods was voluntary
under the then Insolvent Act, Lord Abinger, than whom no man
Tetter understood the law on this subject, said, ‘that if a-demand is
made by a creditor bond fide, and a transfer takes place in pursuance
of that demand, that takes it ont of the case of voluntary transfer
contemplated by the Insolvent Aet’, and he observes that the constant
practice ab Nisi Prius has been that a demand by a creditor is

suffieient.’

Another case referved to ab the hearing was that of Ex parte
Hitehoosk (2) before Bacon, Chief Judge in Bankrupicy, where
traders in a hopeless state of insolvency, three days before they
suspended payment, paid in the ordinary course of business, and
without any motive for favouring the payee, a. congiderable
sum to o creditor, who received it bond fide, and the payment
was upheld. In giving judgment Bacon, C. J., said, “The act of
the debtor was the only thing that could be inguired into, and if
the act done by him could be referred to any other motive than
that of giving one creditor preference above another, the payment

(1) 4 Mec.and W, 348 8. C, 8 L, J. (2) 40 L, J. N. 8., Chane. and Bankr,
N, 5 Bz 54 74
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would not be fraudulent or void”, In the same judgment (p. 82) it
fwa,s farther observed : % Here was a debi paid to a person entitled
*to receive it, and received in good faith by the payee. Clearly, it
came within the proviso at the end of the section. The statute had
put the law upon a plain, reasonable, straightforward footing, by
having saved the rights of payees acting in good faith. No motive
could hers b assigned for the bankrupts preferring this creditor
to any other, Iu order fo make out that the payment was fraudu-
Ient, it should have been proved that there was such a preference,
or some motive for presuming such a preference nmst be shown
from the other facts proved, Hore a fraudulent preference was
neither proved, nor could it he justly or reasonably iuferred that
there was any motive for such preference.”

Many other suthorities might be cited to the same effect, and
they all go to show that, until the bankruptey or insolvency of a
debtor takes legal effect, he does not act voluntarily in the sense
of giving a frandulent preference, where he simply pays a debt
that is really due at the request, in good faith, of a particular ere-
ditor. That such was the state of things in the present case canv’
not reasonably be doubted. And this view of the facts before us
derives considerable forece when the present state of the law of
debtor and creditor in these Provinces is considered. I have al-
ready in another case, Kheta Mal v. Clani Lal (1), shown what that
law is, and T may be here allowed to repeat what I there laid down,
T there said :—“There is no bankruptey law in these DProvinces,
nor any coercive legal process which oan be enforced against the
property of an unwilling inselvent for the benefit of all his credi-
tors. A person in the position of the present defendant, appellant,
may avail himself of the provisions of the Code of Civil Frocodure
for the purpose of being rolieved of his debts, but he can only do
sp under tho conditions of that Code, he himaslf being the -appli-
cant, and under executed process by arrest or imprisonment, - No
such result can be attained by the legal action of any or even all
of an insolvént’s creditors. - Doubtless ereditors and their debtors
can agres as to tho disposal of property for the benefit of the
former, and that is an agreemsnt of conrso that can bo given effect

{o. Butirrespective of such an agreement smong a debtor and.

(L L B. 2 AIL 173,
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his creditors, the law, at least in these Provinees, places no com-
pulsory machinery in the hands of the creditors as & body. On
the other hand, there s no law in this country to prevent a debter
from making an assignment of his estate for the benefit of all or a
iimited olass of his ereditors ; nor, for that matter, from his assigan.
ing, conveying, or settling his estate in favour of any person or
persons whom ho may wish to favour, provided of course that he
makes those assignments, settlements, or conveyances without
fraud, that iz, honestly and in good faith. The fundamental prin-
ciple that undervlies this state of things is that, so long as the law
doos nob stop in to deprive a man of his control over hiz estate, he
vemains sui juris, and can up to the last moment of its possession
deal with his property as he thinks fit. The legal right remains
in him, and if he acls honestly and in good faith, and not fraudu-
lently, he may transfer his estate, or any portion of it, to any one
or mora of his craditors, but whose acceptance of such transfer or
assignment, or whatever the form of the conveyance may be, of
course deprives them of all further relief against their debtor, and
the only remedy of other parsons to whom he is indebted, and whe,
have by that means been excluded from any such transfer, assign~
ment, or other conveyance, can only be against such property of
the debtor as may not have been so dealt with, or against the
debtor’s person (1) Such undonbtedly is the law binding on
this Court, and according to it, Baij Nath and the defendant,
acting without any fraudulent intent, but in good faith, with res-
pect to a debt honestly due by the one to the other, were justified
in their dealing, and the plaintiff cannot interfere between them,

The Bubordinate Judge does not appear to have understood
the law on the subjeet, but has oecupied himself with irrelevant
and trivial considerations and details quite immaterial to the case,
And not apparently knowing the law he was probably misled by
the somewhat confused and evasive contention on. the “part of the
Offieial Assignee persistently and elaborately maintained before,
bim., Our judgment muost thexefore be for the appellant, and the suit,
must be dismissed, with costs in the Court below and in this Court.,

Pransow, J.—~Ram Prasad’s debt to the firm of Chotey Lal

and Sita Ram, and that firm’s debt to the defendant, appellant,
(1) at pagc 179,
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ot the date of the alleged transfor of the former dobi are not
points in issue.  The single point for determination is, whether the
assigament was made before or after tle dute of the order ] by wiieh
the property of - the insolvents, Baij Nath, Bansi Dhe i, and (Ghast
Ram was vested in the plaintiff  (After detarmmmrv thiat the
assignment was made before the date of the vesting order, the learn-
ed Judge continued): The assignment made by him was not a
voluatary oue in the sense of having been made epentaneously with=
out pressure, but as it has been stated by the respondent’s attorney
that the vesting order of the 22nd December, 1875, twas not passed
in consequence of any petition filed by the insolvents for their dis-
charge, 8. 24 of the Insolvency Actis not apparently relevant to the
case. I would decvee the appeal and dismics the suit with all casts:

Appeal clloved,

Before Sir Robert Stuurt, K., Chicf Justice, and $r, Fustice S}mn-lxie.
BURJU PRASAD { Pramstire V- BHAWANI SAHAI ( Derexpaxe ) ®

Suleh-name— Mortgage— Agreement cr eating a charge on intmoveable property— Repis-
tFpdion—Stanip~8uit for moncy charged on Lumneneable praperty.

Certain immoveable property Baving been nitdched in ihie execntion of a do-
dree held by 8, Band L objected to thie uttackment. An arrangement was subse.
Juently effected between the objectors and the parties to the decree which result.
od In all parties jointly fliug a “suleh-name’ in court, in which B and £, who had
purchased the rights of the judgment-debtor in the attached property, agreed to

pay the amount of’ the declee, whiéh exceeded one handred rupees, within ong
year, and bypothecatcd such propérty as security for ihe payment of sueh amount.
& having siied upon tbis doctuent claiming to recover the awount of the decves
by the sale of such property; Aefd that the document required to be registered;
and not belng registered the suit thereon was not maintainable.

(lases decided by tlie Iligh Court i which the ¢ sifleh-nama,” having been relicd
on; not as containibg the hypothecation itxelf, but as evidence onty of a separate

parol agreement, or in wiiclt a decree hav ing been made in accordance with the
terms of the dodUment, was held not fo require chistr'\tmu, rematiced updn and

distingtished by Srawxs, J.
Tars wag a suit for Re: 159-7-3, heing  the amount -of a
decree dated the 4th August; 1865, chaxgcd on certa.m immove-
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able property by a “snlch-nama” dated the 80th July, 1866 )

. “* Second. Appeal, No, 116 of 1879, from a decree of H D. Willock, Bsq.;
Judge of Azam!ga.rh ! d;tea the 20th Nov ember, 1878, affirming o decree of Maul?i
Luhsmmad Zakur uuham, Muusif of Azamga,rh dated the 26th June, 1873,



