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Singth and Mardan Singh in November, 1843, took the property 1878

with any notice of the trast, and it is cerbain that the purchasers Kastar Sim

in 1843 bought for a valuable consideration and have been holding .
ATUL

ostensibly as pmpuetors from that date. Under these circumstan-  Farpia.
ces limitation would run from the date of that conveyance.  So that
this suit fails altogether, whether or not we admit a trust in 1839-40,
and we therefore disiniss the appeal and affirm the judgment with
€osts, . :
Appeal diswissed.

“3

CRIMINAL JURISDICTION, gl

Before Mr. Justice Straight.
I THE MATTIR oF THE ParrrioN oF GOBIND PRASAD awd ANOTHER.
Act XLV of 1860 (Penal Cods), 5. ddlwaCriminal trospass,

Certain immoveakla property was the joiut wi¥itivided property of ¢ &, and 2
mertain otlier person. R obtained a decree against ¢ for the possession of such
proparty and such proporty was delivevad to hiw in the exeeution of that decres in
aecordance with the provisions of s, 26% of Act Xof 1877, () in good faith, withthe
intention of psserting her right, and without any intention to intimidate, insalt, ox
aanoy &,.0r to. commit an offence, and &, in like auner, with the intention of
aswerting the right of his co-owners, reraained on such property. Held that, under
sueh cireumstances, they eould not be convieted of criminal trespass (1),

Re-entry inte or remaining upon land from which & person has been ejected by
»ivil process, or of which rossession has been given to another, for the purpose of
asserting rights he may have solely or jointly with other persons, is not eriminal
srespass unless the intent to cominit an ollence or to intimidate, insult or annoy ix
conclusively proved,

"Tars was an application fo the High Court for the exercise of-
its powers of revision under s, 297 of Act X of 1872, The facts

of the eage are sufficiently btated for the purposes of this report, in
the judgment of the High Cldurt,

Mr. Leach, for the petitioners, '

Pandit “djudhia  Nath, for the. opposite party.

RAIGET, J.~This i3 an' application for revision under s. 297
7. s : s
vrimingl  Procedure Code, . of an- order of the Magistrate of
Mitzapuy; passed upon the 3rd of September last, convieting two
(1) ‘See also Empress v. Budh Singh; I L, R., 2 All 4387 ,!(;I’
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persons, namely one Gobind Prasad and Chaurasi, his wife, of
criminal trespass under s. 441, Penal Code. The case has been
very fully and exhanstively discussed before me by the pleaders
on both sides, and I must frankly say, that 1 have expe-
rienced the greatest difflculty in forming any determinate opinion
upon it. This has arisen from the unnusually vague and elastio
language used in s. 441, which, if not closely serntinized and
strictly interpreted, might lead to its application lo sets of facts
or circamstances, for which it was never intended by the Legisla-
tive anthorities who framed it. For it is easy enough to conceiva
multitudinous ecases, some approaching the verge of absurdity, that
would fall within the letter, not the spirit, of the seetion, and which
no one would for a moment consider fit subject even for civil
proceedings, much less for a prosecution in a criminal court. Ta
lay down any rule, as fo the extent to which its operation should
be limited, is scarcely possible, but it is plain that its scope must
be confined within those ®ounds that common sense and sound
reason dictate. In this view let us see what the words of the section
practically enact, and bow they are to be practically applied, First,
there must be an unauthorised entry into or upon property,—
unauthorised, that is to say, either direotly against the will of the
person in possession, or constractively against his will, in the sense
that he who enters has an unlawful intention, which, were it known
to such person, wonld make him object, forbid or prevent the entry
that in ignorance of such intention he sanctions and permiis ; or,
again, if the entry has been lawfully and legitimately obtained, there
must be an unlawful “ remaining,” either dircetly or constructively
against the will of the person in possession, to be judged by the
tests already esplained. In ecither case, the unlawful entry or
unlavfal remaining must be with intent (i) to commit an offence,
(ii) to intinidate, (iii) to insult, (i) to annoy, any person in
possession of the property, As to these intents, the first thras™
are sufficiently explieit by the light of ss. 40, 503 and 504 of
the Penal Code; but as to the fourth, very grave difficulty
arises to ascortain what is or s not meant. Is the word  annoy”
to be taken in its fullest and most general sense, or with what
limitations is it to be construed? The varieties and differences
of human temperament are so iraumerable that it is next to impos-
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sible to cstimate to what lengths a literal definition might not
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extend. - It is a matter of daily observation, that what will ammoy Lo

one man will not distarb an emotion in another ; and in a vast
community like the native population of this conntry, the endless
fancies, feolings and prajudices, religious or caste-born, necessarily
ave stronger and more sensitive with one set of persons than with
another. It must, therefove, be that the word “annoy” in this see-
tion 441 must have some plain and intelligible construction placed
upon it, and its application must not be left to depend upon each
individual case and the peculiarities of character or idiosynerasies
of feeling of the special person who eomes forward to complain.
Tt seems to me that the word “annoy ™ in 5. 441 must be tuken
to mean annoyance that would generally and reasomably affect
an ordinary person, not what would specially and exclusively
annoy a particular individual,

T cannot agree in the argument of #the pleader who appeared
to support the conviction, that where an entry upon property is in
itself illegal, that is sufficient to establish one of the criminal in-
tents required by s. 441, Because an act is illegal in the sense
that it is a breach of a man’s duties and obligations under the eivil
lIaw to obey and submit to any process that is sought to be enforced
against him by execution or otherwise, it does not follow as a
necessary comsequence that that act is criminally unlawful and
therefore punishable.  The intent with which the act is done must
bo established by olear and convinsing evidence of such character
and deseription as the particular nature of the case requires.

So far I have dealt with the intent to annoy. But with intent
to annoy whom? ‘F Any person in possession of such property.”
Then the question arises what sort of possession is here intended,
expross or implied, constructive, in the sense of “legally. entitled
to™, or astual, as contewplated in s.'530, Criminal Procedure Code.
As to this last-mentioned provision, it is_ plain that; in the interest
of public peace, it may he used ta declare and protect the possession
of a iiere trespasser until he is “ousted by dune course. of law.”’
How far a'person in that position could invoke the provisions of
5. 441 of the Penal Code against the party #legally entitled to posses-
sion,’* for making an entry mpon property in the occupation:of
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the trespasser, I am not prepared here to discuss. That would be
opening up the discussion of a question of so expansive a character
that, as it is unnecessary for the purposes of the decision of the
present case, I avoid entering upon it. Saffice it that, to deal with
the matter before me, I am of opinion the possession contemplated
and intended by s. 441 must be actual in the sense and meaning of
s. 530, Criminal Procedure Code.

Having thus dealt with the legal aspects of s. 441, let us see in
what way it can be applied to the present case, the circumstances
of which are as follows :—OQOn the 16th January, 1873, Gobind
Prasad, Chaurasihis wife, and his brother Kalika, jointly mort-
gaged to one Ram Ratan Das four houses, two situate in Narghat,
in Muzaffarganj mohalla, and one at Tirmohani, for an advance of
Rs. 2,000. It was stipulated by the deed that the loan should be
repaid withid six months, otherwise it wounld become a deed of condi-
tional sale, Neither the ecapital sum nor any portion of it was
repaid within the time mentioned, and on the 12th February, 1874,
notice as required by s. 8 of Regulation XVII of 1806 was duly
issued. Some arrangement then appears to have been come to be-
tween the mortgagors and the mortgagee, the result of which was
that, on the 4th July, 1874, the two houses at Narghat were sold for
Rs. 833-8-0 and the proceeds of such sale were handed over to Ram
Ratan Das. The year’s grace from the notice of February, 1874,
ran out, but no further steps were taken by the mortgagee, who on
the 15th March, 1875, accepted a further sum of Rs. 300 on account
of his debt, thus making a total of Rs. 1,133-8-0 paid in satisfac-
tion of the original principal sum of Rs.2,000. On the 24th
August, 1876, an order of foreclosure was made and issued. - There-
upon a suit for possession was instituted, which was met by the
defence that, as the plaintiff had accepted the payments before men-
tioned, his claim to foreclosure was barred. The Sabordinate Judge
of Mirzapur, who tried that case, decided in the plaintiff’s favour,
and against his decision Chaurasi and Kalika appealed. The judg~
meit, however, stood good as against Gobind Prasad, who, on the
25th June, 1877, executed an agreement by which he promised to
pay the balance due, with interest, within one year, failing which
the plaintiff should have a decree for possession. It was intended
that Kalika and Chaurasi should be parties fo that document, bet
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as a watber of -fact they were not: on the contrary, they lodged
an appeal against the Subordinate Judge'sdecision, which was heard
on the 29th November, 1877, and vesulted in their favour. Gobind
Prasad failed to fulfil the terms of the agrecment, and the twelve
months having elapsed and principal and interest not having been
paid, Ram Ratan Das applied to be placed iu possession of the two
houses in Muzaffarganj mohalla and Tirmohani. To this Gobind
Prasad objected : firstly thatthe grounds upon which the appeal of
Kulika and Chaurasi had been allowed applicd equally to Lim
as a matter of defence to the plaintiff’s claim; secondly that the
houses weve the joint property of himself and the other two mort-
gagors of the mortgage-deed of 1873. The Subordinate Judge
passed an orderof possession on the 2nd November, 1873, against
which Gobind Prasad appealed to the Juadge, and his case came on
for hearing and was disposad of on the 14th November, 1878, the
appeal being dismissed. Meanwhile, on the 11th November, the
amin of the Court had gone to give possession of the house in
"Muozaffargan] mohally to Ram Rulan Das, bat he there found
Rulika and an ageut of Chaurast on the chabatra, who said they
owned a share of the houss “anl objected, and so I went back
and roported to the Court”. A few dags later another amin was
sent, who gave possession as dirceted by s, 264 of the Civil Pro-
cedure Cude, Kalika objecting and Gubind Prasad beinz upon the
premises at the timo, This was the full oxtent of possession ever
obtained by Ram Ratan Dus. = Bebween November, 1878, and
April, 1879, disputes continued between the parties, and instead of
directing his attention fowards dbtaiuing possession of the louse in
question by duo process of law, Ram Ratan Das seems to have
resorted to the Criminal Court for surcties of the peace by Gubind
Prasad and his velations, no doubt with the view of making a cheap
short eut to secure his object, namely, to foree a surrender of the
property. . Ultimately, early in April, he preferred a charge under
s. 441 against Giobind Prasad and Chaurasi for criminal trespass,
which he alleged to hive taken place on'the 15th April.  For
some reason best known to himself the Magistrats, instead of
taking up the case under the section:upon which complaint had
been made, proceeded of his own motion to deal with the matter
under 8, 580, Criminal Procedure Code, and on the 8th Mav he .
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found that Gobind Prasad and his wife were in possession of the
house, but he directed them ““to clear out within 10 days. " This
most irregular order, made in the teeth of the words of the seation;
oame up to this Court for revision and was necessarily quashed by
Mr. Justice Oldfeld, who directed that the possession of Chaurasi
must be maintained, while he at the same time pointed ont that
the complaint under s, 441 should be disposed of.

On the 14th July Gobind Prasad and his wife appeared be-
fore the Magistrate, to naswer the charge under s 441 for the
alleged trespass on the 15th April, and after o hearing they were
ow the 14th July convicted and fined one rupee. They took no steps
to set this conviction aside, and on the 1st September a second
complaint was lodged befure another Magistrate against them for
an alleged trespass on the 14th July, the very day when they had
been in attendance at the Magistrate’s court. Upon this charge,
after they had baen given twenty-four honrs’ grace to turn out of the
house, they were, on the 3rd Septembar, convicted and finéd Rs. 200
each. It is that conviction and sentence that now comes before this
Court for revision. The only other facts that should be recapitulated
are {hat, on the 17th February, Gobind Prasad had filed au applica-
tion to be declared insolvent, which was rejected by the first Court
but granted on appeal to this Court, and that on neither occasion
befure the Magistrate did Ram Ratan Das himself appear as a wit
ness or to support his complaing,

Such were the circamstances out of ‘which the Magistrate was
called npon to decide as o the gnilt or otherwise of Gobind Prasud
and his wife under s. 441, Penal Code, and it is as to the propriety
of his determination upon that point that the case now comes
before this Court. I do not forget that T must deal with it not as 3
should with an appeal, but simply as & matter for revision under s.
297, Criminal Proceduro Code. At the same time it i3 my duty tc
see that the Magistrate had. before hin sufficient Jogal evidence tc
justify him in convieting. Applying the tests I have already advert.
od_to-in the. earlier part of this judgmeut, T am clearly of opinion
that no guch possession as is required by s. 441 was ever proved tc
bave been in Ram Ratan Das so as to make Gobind Prasad Hable
‘either for his “ entering into” or * remaining ” on the. premises &
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guestion.  ge-entry mto or remuining upon land from which a per-
son bas been ejucted by eivil prosess, or of which possession has heen

erting rights lin may have

given o another, for the purpose of

solely or jointly with other persons, is not eriminal nuless

the intent to commit an offence, or to intimidats, fusnlt orannoy is
conclusively proved. Evidence of any such intent in this case
seems to e to ba altogether absent, nor dues the complainant him-
self come forsard o establish anything of the kind. - Welitly or

wrongly, both Kalika and Chanrasi allegs a joiut juterest in the

house in Muzaffargan] mohalla, and the former hws wmade formal
objection to possession of it being given to Ram Ratan Das. The
original mortgage was joint, and of all fonr houses jointly, theloan
was joint, the payment of the Rz, 1,135-8-0 was made on the joint
account, and so accepted by the mortgages, and the agreement of
25th June, 1877, was intended to be juint, though it was only cxecut-
ed by Gobind Prasad. Without enumerating other facts iu the case,
that appear to me to negative any of the intents under s, 441, there
is quite sufficiefit Lo justify Grobind Prasad in protesting that what
he has done has been with the bend fide objecl of asserting his rights
or the rights of his co-sharers. . Ram Ratan Das, if he had thought
proper to do 50, had ouly to put the machinery of the eivil law in
motion, and it would have accomplished for him all that he requived,
hut he elected fo appeal to the Criminal Courts, and he has no one
to blame but himself if he finds that he must now revert to the
course of procedare he shoull have originally adopted. The con-

victions are quashed.
Conziclions quashed.

APPELLATE CIVIL.

Before Sir Robert Stuariy Kt., Chief JFustice, and Mr. Justice Ol(lﬁﬁf

RAMADHIN A¥D ANOTHER (DEFENDANTS) 7. MAHESH AND ANOTHER (PLAINITFTS)

Arbitration—Fiting of nwurd—Appeal — Aet X of 1877 (Civdl Procedure. Codey,
§9, 2, 520, 521, 522, 52k, 526, 588,
Where, in 2 suit for the filing of an award: made on & private refercnce Lo
nrhitration, the Court of first instance, holding that there was no reason {o rewiit
puch award Lo the reconsideration of the arbitrator, ill‘)(?éi‘ the provisions of 2. 524

* First Appeal, No, 69 of 1878, from a decres of Manlyi Sulton Busili, Suboys
dinate Judge of Gorakhpur, dated the Stk Apwil, 1878,
68
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