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that the defendants have a lien on the property to the extent of the
purchase-money. They are not in possession under the sale-deed,
bub were in possession as mortgagees, and as such havs coutinued
to bo recorded in tha Collector’s books. The sale had already been
declared invalid, when the plaintiff purchased Zalim Singh’s rights
ab auction and acquaired by bis purchase the right of redeeming the
mortgage. If tho purchase-money lad been received by Zulim Siagh
who is no longer alive, the purchasers might have sued to recover
tho pm-chase-monéy from him during his life, and might posaibly
in execntion of their decree have proceedsd against Zalim's rights
aund interest in tha propstty. They did not adopt this course,
though the sale was, as has boen observed, complelely set aside by
the judgment of the Sudder Dewany Adawlat in 1864, Any
claim fo recover the money now would appear to be barred by time,
aud the defendants, mortgagess, can have no right now to make
the property responsible for the repayment of the purchase-money
on account of the sale in 1861, which was held to be altogether fu-
valid, ns against the plaintiff who has purchased the equity of re-
demption of the mortgage in 1359, and that too after the objections
of these defendants hal been overruled, and the order made against
them on the 15th November, 1867, had become final,

The finding of the lower appellate Court regarding the Rs 75,
“malikana,” is one of fact, with which we cannot interfore. The
Judge in deducting this yearly allowance from the prineipal of the

imortgage-loan has not acted contrary to law, and the plea that he
should not have done $5, beeause the term of the mortgigs had ex-

pired, has no force, inasmuch as the mortgagses have - continued
to hold possession undor the mortgage and as long as they do so

.are bound' by its conditions, Wo dismiss the appeal and affirm.

‘the judgment with costs.
Appeal dismissed.
Before Mr, Justice Sparkie and v, Justice Oldfield.
KAMAL SINGII (Pramnmire) v. BATUL FATIMA (Derespant)®
Trust—Assignment by Trustees— Limitution.,

In 1840 the purchasers and recorded prbpriemrs of a four biswas share of
4 certaia village cansed & statement to be recorded in the village x‘ecord-oflrighbs,

* Second Appeal, No. 246 of 1870, from a deeree of J. H. Prinsep, Eeq, Judge
of Cawnpore, dated the 19th December, 1878, reversing a decree of Babu Ram
Kali Chaudhri, Subordinate Judge of Cawnpore, dated the 4th March, 1878,
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to the effect that B claimed to be the p;oprietor of a moiety of such share, and
that they were willing to admit his right whenever he paid them a moiety of the
sum which they had paid in respect of the arrears of revenue due on such share.
In 1843 M purchased such share and became its recorded proprietor. In 1877 K,
the son of B, sued the representative of M, for possession of a moiety of such
share, alleging, with reference to the statement recorded in the record-of-rights,
that such moiety had vested in A/’s assignors in trust to surrender it to B or his
heirs on payment of a moiety of the sum they had paid on account of revenue,
and paying into court a moiety of such sam. Held that that statement could
pot be regarded as evidence of the alleged trust, and that, assuming that the alleged
trust existed, the suit was barred by limitation, A7 having purchased without notice
of the trust and for valuable consideration,

In 1838 one Kesri Singh was the recorded proprietor of a four
biswas share in a certain village. In 1839 Kesri Singh’s rights
and interests in this share were purchased by one Pitambar Singh
ata sale in the execution of a decree held by him against Kesri
Siogh. On the 7th June, 1839, Pitambar Singh transferred bhis
rights under this purchase by sale fo one Ratan Singh and one
Dirgpal Singh, who were recorded as the proprietors of the four
biswas share, and paid the arrears of revenue due in respect of tho
share amounting to Rs. 108. In 1840, at the settlement of the
village,.Bal Singh, brother of Kesri Singh, having claimed to be
the owner of a moiety of the four biswas share, Ratan Singh
and Dirgpal Singh caused the fellowing statement to be recorded
in the village record-of-rights : “We Ratan Singh and Dirgpal
Singh have purchased Kesri Singh’s share : Bal Singh claims a
moiety of it : he owes us Rs. 54 on account of the revenue we have
paid : whenever he pays that amount with interest, he shall becomeo
the proprietor of his share.”” The four biswas share was then
specified in manuer following: “ Our exclusive share (one moiety)””:
“on account of Bal Singh (one moiety)”’. On the 20th November,
1843, one Muzaffar Husain purchased the four biswas share from
Ratan Singh and Dirgpal Singh, and became its recorded proprietor.
In 1874, at the settlement of the village, Kamal Singh, the
son of Bal Siogh, who had meanwhile died, applied to the settle~
ment officer to have his nawe recorded as the proprietor of a
molety of the four biswas share as his father’s heir. The settle-
ment officer refused this application. In April, 1877, Kamal Singh
brought the present suit against Muzaffar Husain’s widow for the
possession of a moiety of the four biswas share, alleging, with

46
1879

KanaL Sn
V.

BarvuL
FaTipa



48 7K INDIAN LAW REPORTS. [VOL. IL

1876 reference to the statement which Ratan Singh and Dirgpal Singh
c - had cansed to be recorded in 1840 in the village record-of-rights,
SAMAL MINGLIY .
, thut a motety of the four biswas share had vested in them and
r’i;[‘{: © their assigns in trust to surrender it on payment of the sum, with
i intorest, which they had paid on 2ecount of the revenue due in respect
thercof. The plaintiff paid into court Rs. 54, and an equal sum
on accomnt of interest, or Rs. 108 in ail. The defendant seb up
as a defence to the suit that the plaintiff’s right was extingunished
by length of time, because Ratan Singh and Dirgpal Singh were
not trustees of the property when they assigned it to Muzaffar
Husain, and because, assuming that they were trustees of it when
they so assigned it, Muzaffar Iusain had purehased it in good
faith, without notice of the trust, and for valuable consideration.
The Court of first instance held that Ratan Singh and Dirgpal
Singh were trustees of the property, and that Muzaffar Husain had
not purchased the properby in good faith, as he had purchased
without making any inquiry, and the suit was consequently not
barred, and gave the plaintiff a decree. On appeal by the defend-
ant the lower appellate Court, for reasons which will ba found stated
in the judgment of the High Court, dismissed the suif, The
plaintiff appealed to the High Court.

Mz, Niblets, tor the appellant.
Paundits djudhia Nath and Nand Lal, for the respondent.

~ The judgment of the Cowrt \Srawxis, J. and Ouprizrp, J.)
was delivered by

Seavxie, J.—The property in suit was recorded: in the name
of Kesri Singh, who fell into arrears in 1838 to the amount of
Rs. 108, Tn 1839 Ratan Singh and Dirgpal Singh bought the
rights and interests of Kesri Singh, and in 1840 they paid up the
arrears of the entire share of four biswas. ~It % now alleged that
Bal. Singh, a brother of Kesti Singh, wasalso the owner of half
the land, and the plaintiff relies upon an entry in the settlement
izecord of 1840, which it iz contended not only amounts to a
trecognition of Bal Singh’s title by Ratan Singh and Dirgpal Singh,
ibut Shows that they coutinued to hold Bal Singh’s share in trast,
F and plaintiff now seeks to pay the share of arrears due by Bal
" Bingh and to take over‘the share. - We are far from satisfied that
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the acknowledgnient can be régarded as evidenca of a trust as
between Bal Singh and the original purchaseis of Kesri Singh’s
vights. The entryis to the effect that a petition had been presented
by Bal Singh claiming to be the owner of half of the four hisiwas
in possession of Rutan Singh and Dirgpal Singl, and that the latter
are willing to allow his share, when he pays the arrears diie on it.
We doubt whether these words are sufficient to raise a valid trust
such as that which the plaintiff is endeavouring to set up. There
is no undertaking ou the part of Ratan Singh and Dirgpal Singh
that they would continue to hold Bal Singh’s share in trnst for
“him and his heirs, over any extent of time, until some one of them
was able to recover the land.  In effect they did viot do more than
express their willingness, if Bal Singh chose to pay up his arrears,
to give bim up the land.  Bal Singh might have availed himself
of this opportunity but he never did. There does not appear to
have besn any promise to give up the kind at any foture time after
Jong years of enjaymient of it to any other person thari Bal Singh.
1f there was any agreement 4t all, it was a present one Dbetween
the parﬁes; bub bevoud the ertry already veferved to there is no
sufficient evidence of any agreement, and Ratan Singlt and Dirgpal
‘Sfugh contindsd t6 be racordsd as the owners of the eutive four
biswas. They were not the first purchasers of Kesri Singhis rfght-s,
which had been bought previously by one Pitumbar Singh, and
had been sold by him to Ratan Singlraad Dirgpal Singh on the
Tth Juve, 1839, and it was probably owing to this circumstance;
and not caring to litigate the point whether Pitanibar Singh had
bought faur or two biswas, when he purcliased Kesri Singh’s
rights, they, who had paid up the arrears due to Guvernment ou
the. ‘entire share, which wus recorded in the name of Kesri Singh
alone, were willing to release two biswas to Bal Singh; if I:xe chose
to discharge the arrears that would be payable by himt, Béydpd
what has been stated there is nothing to show that the traisaction
had any of the cliaradteristics of a trust; Pitwmbar Singh was putin
possession of the sharci Ratan Singh and Dirgpal Singh pur-
¢hiased it fron hin, and had to pay Rs. 108, Governuient attesis, on
“acootintt of it, and certainly obtaived possession of the four biswas as
Kewi Singh’s.  They coutinued to hold them as owners, being
~ pacorded 43 sueh in the settloment record, until Dirgpal Singh
’ 67
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died, and subsequently Ratan 8ingh and his brother Mardan Singh
sold the four biswason the 20th November, 1843, to the defendaut’s
husband, in whose possession and that of his family the property
remained for twenty-nine years before the plaintiff made any claim
to it in 1874, to the settlement officer, who in October, 1874, reject-
ed his claim. The plaintiff then allowed two years and a half to
elapse before he brought the present suit. The lower appellate
Court, after reviewing the old Regulations which related to transfers
by the Collector of a defanlting share or patti of an estate, distin-
guishes the alleged transfer in this case from those made by
authority, and if we understand him aright, he appears to regard
it as one made by agreement or mutual understanding beween
Bal Singh and Ratan Singh and Dirgpal Singh, and accepting that
view, he looks upon their possession as that of trustees or mortga-
gees. But as already observed there is no other cvidence of a mutual
understanding or agreement then the entry in the settlement record,
by which, as we are advised at present, no trust was raised. Allthe
circumstances point to a different conclusion from that at which
the Judge has arrived. There was a sale iu execution of a decree,
and very soon after a sale by the auction-purchaser to Ratan
Singh and Dirgpal Singh, and immediately, or very soon afterwards,
the luatter obtained full possession of the four biswas and paid
up all tho arrears due upon the share, and at this time the lower
appellate Court itself admits ““that there is no record to show that
Bal Singh’s rights and interests were recognised as then existing,
and that an assignment of them was made to Ratan Singh and
Dirgpal Singh by autbority,” though, strange to say, he adds that
tho presumption is that they were so transferred as in similar
cases of default of land revenue. The presumption would appear
to be the other way, assuming it to be the fact, as stated by the
Judge, that Bal Singh’s rights were not even recognised by the
revenue authorities. It is also inconsistent with the other view of
the case which be immediately adopts, that by private agreement
or mutual understanding Ratan Singh and Dirgpal Singh held as
mortgagees or trustees. Assuming however that the Judge is
right in this view, we are of opinion that he was justified in hold.
ing that the claim was barred by limitotion, for there is nothing
whatever to prove, nor is it alleged, that the purchasers from Ratan
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Singth and Mardan Singh in November, 1843, took the property 1878

with any notice of the trast, and it is cerbain that the purchasers Kastar Sim

in 1843 bought for a valuable consideration and have been holding .
ATUL

ostensibly as pmpuetors from that date. Under these circumstan-  Farpia.
ces limitation would run from the date of that conveyance.  So that
this suit fails altogether, whether or not we admit a trust in 1839-40,
and we therefore disiniss the appeal and affirm the judgment with
€osts, . :
Appeal diswissed.

“3

CRIMINAL JURISDICTION, gl

Before Mr. Justice Straight.
I THE MATTIR oF THE ParrrioN oF GOBIND PRASAD awd ANOTHER.
Act XLV of 1860 (Penal Cods), 5. ddlwaCriminal trospass,

Certain immoveakla property was the joiut wi¥itivided property of ¢ &, and 2
mertain otlier person. R obtained a decree against ¢ for the possession of such
proparty and such proporty was delivevad to hiw in the exeeution of that decres in
aecordance with the provisions of s, 26% of Act Xof 1877, () in good faith, withthe
intention of psserting her right, and without any intention to intimidate, insalt, ox
aanoy &,.0r to. commit an offence, and &, in like auner, with the intention of
aswerting the right of his co-owners, reraained on such property. Held that, under
sueh cireumstances, they eould not be convieted of criminal trespass (1),

Re-entry inte or remaining upon land from which & person has been ejected by
»ivil process, or of which rossession has been given to another, for the purpose of
asserting rights he may have solely or jointly with other persons, is not eriminal
srespass unless the intent to cominit an ollence or to intimidate, insult or annoy ix
conclusively proved,

"Tars was an application fo the High Court for the exercise of-
its powers of revision under s, 297 of Act X of 1872, The facts

of the eage are sufficiently btated for the purposes of this report, in
the judgment of the High Cldurt,

Mr. Leach, for the petitioners, '

Pandit “djudhia  Nath, for the. opposite party.

RAIGET, J.~This i3 an' application for revision under s. 297
7. s : s
vrimingl  Procedure Code, . of an- order of the Magistrate of
Mitzapuy; passed upon the 3rd of September last, convieting two
(1) ‘See also Empress v. Budh Singh; I L, R., 2 All 4387 ,!(;I’



