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r ight to move against a judgment of aequittaL I was, IiovTeyerj of 
opinion that this being an applieation for I’evisioa, it- was competent 
for a private prosecutor to briag to the knowledge of this Court 
material errors tliat Iiad taken plaes in a judicial proceeding in a 
Cowrt subordinate to it, witli a view to having tbem set rigbt. The 
eircumstanee tbat an acquittal bad taken place in the Ooiirt below 
did not appear to me to affect tbe eonsideration of the objection, 
tbe whole question appearing to me to be whether the applieant’fs 
petition showed upon tbe face of it material error in law or pro- 
oedure in the proceedings of the Sessions Court, I have carefally 
esumined it, and find it deals purely with questions of fact, and 
that no point of law is raised upon it, consequently there is nothing 
to revise and the record may be returned. Properly I  ought to have 
rejected the former application to send for the record.
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Before S ir Roheet Stuart, Kt., Chief Justice, and Mr. Justice OldJit’hL 

BHUPAL (Dbfbsdast) v. JAG R AM  (Plaintip5'.)*

Cmidition against alienation~Mortgaije.

Held that wliere a person stipulates goiienilly not to alienate bis property be does 
not thereby create a charge oa any partioukr property belonging to him ( 1 ).

T h e  plaintiiF in this snit obtained a decree for Rs, 72 in a Court 
of Small Causes on the 16th July, 1870. He applied for the execu­
tion of this decrce against his judgment-debtor, who on the 19th 
December, 1871, preferred a petition to the Court executing the de­
cree in which, after promising to pay the jndgment-debt. and also 
another jiidgmesit-debt, in instalments, he promised as follows : 
shall not alienate my own property or my. father’s until the amount 
of both dccrees has boen paid : if I do so I will first pay the amouuu 
of the decrees.” In contravention of this promise he sold his property 
in a certain village to one Bhupal. The plaintiff now sued Bhupal

*  Seeond Appeal, Ko. 870 oC 1879, from adeorea of H. G. Keene, Es<i., Jiidge o f 
Agra, dated the 14th. December, 1878, modifyiag a decree of Sayyid Munir-ud-dla 
Atamad, Munsif of Jalesar, dated tlie 20th Septerober, 1878.

( 1 ) For other cases in which, it was. K., 3 Calo. .336 ; jR<tni Hiikf-k v. Soohk 
held that a lUGrc covenant not to alie- Deo, IL  C. K., N. W . f . ,  15G9, p. 65; 
nate does not amount to a mortgage, ate Clionitce LaU vi PuhuhtMin Singh, Il.C , Jl 
Gunuo Siiujh v. Lalafui Hossain, I, L, W .-'W. Jf-? ISOS, p. 270.
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i?('s} to estabiisil liis right to recover Ils. 181, tho amonnfc of the decrees,-,
by the sale of fchir? prop-3i-i;y. Tuo Court of first instance gave the 
plaintiff a decrec, and ou appeal by the dafendaufc the lower appel­
late Ci.mrt affirined tlils devjree.

Thn dortiiidanl :i[ipsaled to the Iligli Court.

The Sunw'i' Go'jern aeu!, P/eaier (Lak Jm la  Pmsacl), for the 

appellmt.

Blr. Chatterjl) for the re.spondenfc.

The following jiulgmeuts sverc delirered by the Court :

S'TtiAE'T, 0. J.— In this case one Jawahir, in the coarse of execu­
tion of a Small Cause Court deci-ee against him at the suit of the 
plaintiff, had by a petition in tho execution department dated tho 
19th December, ISTl, agreed to pay the debt by yearly instahnentsj 
mid the petition then proceeds as follows : In ease of default I
shall pay the amount of both the decrees in a lump sum : I shall 
not alienate my own property and that of my father until the 
amount of both the decrees has been paid : if I do so I shall first 
pay the amount of the decrees : the first instalment shall fall due 
in the month of Baisakh, Sarabat 1929.” It is contended that this 
has the effect of constituting a valid lien by hypothecation in favour 
of the plaintiff, and that therefore a subsequent sale to Bhupal the 
defendant was invalid. But such a contention cannot be allowed. 
The agreement contained in the petition is not pTidence of any hy­
pothecation, not even of a verbal one, but simply an arrangement 
that the property should not be alienated till the debt was paid. In 
fact sach an agreement goes to disprove that any mortgage or hy­
pothecation was made, or even intended by it, for the very fact of 
an undertaking “ nof; to alienate” shows that neither the property 
itself nor any interest in it had actually passed to the plaintiff, w'hich, 
lif there had been a good and valid hypothecation, must have occnr- 
rod. The sale therefore to the defendant, appellant,, cannot be im­
pugned, The present appeal must be allowail, the decree.? of both 
tho lower Coarts are reversed and tiie swit diBniis,sed with costs ia- 
:all the Courts.

' Oldiib&u, J.—It appears that the plaintiff obtained a decree in 
;ihe Small Cause Oein-fc against his judgment-debtor for a sura of
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moneyj and in course of execution of it tiie judgment-debtor entered 
into au arrangemeut to pay the amount by instalmentsj and stipu­
lated that he would not alienate bis property iiatil the anioxuit was 
satisfied. He, however, made an alienation by private aaie to the de­
fendant, appellant before us, and the plaintiff has bi’onght this suit 
to have the property resold, on the ground that it had been hypo­
thecated to tini by the arrangement entered into the e.\:ecxition pro­
ceedings above referred to. The Courts below have decreed the chiim. 
The appeal on the part of defeiidaut however must prevjiil̂  since, on 
examination of the proceedings ou which plaintiff’relies, it cannot 
be held that the judgment-debtor made any pledge of any particular 
property to the plaintiff, for a more stipulation not to alienate his 
property generally cannot be taken to eSect a mortgage o? property 
as security for a debt. The appeal is decreed and the decrees of 
tho Courts below reversed and the suit dismissed with all costs.

Appeal cillotmL
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Before S ir liobert Stuart, K t., Chief Justice, M i'. Justice Pearson, J/r. Jus- 

tioeHpanMe, and M f. Jmtice Oldfield.

rilU A O  BEGAM (Judgmbst-debtoe) »- THE LAND MORTGAGE BAKK 
01’’ IN OIA ( Decree-holdee ).t

Aot X V I I I o f  l&Td P. Rent Aot),ss. 9 ,1 'll— Land-hoU cr— R iy U  o f  Oc­

cupancy tenant— Tram fer o f  R igh t o f  Oii6 U2>anc^ in  Execution o f  Beorce.

Held (Spa^'kie, j  , dissjenting), affirmiag tlie dooisioa of a Division Boncli of 
tlio Big'll Court m  tHs ease (1), that s. fl oi Aot X V I I I  of 1873 does not prev^eut a 
land-liolder from causing the sale in execution of liis own deoreo of tlie oocupanoy- 
riglit of Ilia own judgmeat-debtor ia  land belonging to liintsolf.

In  this case an application for the review of a judgment passedi 
by a Division Bench of the High Court on ilic 2nd Jannary  ̂ 1878 
( 1 ), having been granted by the learned Judges of that Bench 
(Pearson, J. and Oidtieid, J.), those Judges referred to the B’nli 
Bench tho question whetlier the view taken in that judgment, 'viz., 
that s. 9 of Act X V il l  of 1873 was cnacLed in the iuterest of tho

* Application for lleviow of Judgiaont, Ko. 2 of 1S7S.

(1) Koported at p. 5i7 of Yohiiuc I. of these Reports.


