VOL, 1L} ALLAHABAD SERINS.

right to move against a judgment of aequittal. I was, however, of
opinion that this being an application for revision, it was competent
for & private prosecutor to bring tv the knowledge of this Court
-material errors that had taken place in a judiclal precceding in a
Court subordinate to it, with a view to having them set right. The
eireumstance that an acqnittal had taken place in the Coart below
did not appear to me to affect the consideration of the objection,
the whole question appearing to me to he whether the applicant’s
petition showed upon the face of it material error in law or pro-
cedure in the proceedings of the Sessions Court. I have earefally
exumined it, and fiad it deals purely with questions of fact, and
that no point of law is raised upon it, consequently there is nothing
to reviseand the record may be returned. Properly I ought to have
rejected the former application to send for the record.

APPELLATE CIVIL,

Before Sir Rokert Stuari, Kt., Chicf Justice, and Mr, Justice Oldfield.
P

BHUPAY (DerenpAst) v. JAG RAM (Prarxtier.)*®
Conidition against alienation— Mortgaye.
.. Held thab where a person stipulates generally not to alienate bis property ha does
not thersby create s chorge on any purticular property belonging to him (1).

TaE plaintiff in this snit obbained a decree for Rs, 72 in a Court
of Small {auses on the 16th July, 1870. He applied for the execu-
tion of this decree against his judgment-debtor, who on the 19th
December, 1871, preferred a petition to the Court executing the de-
cres in which, after promising to pay the judgment-debt, and also
another judgment-debt, in instalments, he promised as follows : “I
shall not alienate my own property or my. father’s until the amonnt
of both decrees has been paid : if I do so I will first pay the amount
of the deerces.” In contravention of this promise he sold his property
in & certain village fo one Bhupal, The pIainbiﬁ now sued Bhupnl

* Second Appeal, No. 370 of 1879, from a decree of H. Gk Keene, Esq., Judge of
Agra, dated the 14th December, 1878, modifying. 6. decree of Sayyid Munir-ud-din
Ahmad, Munsif of Jalesar, dated the 20th September, 1878,

(1). For other casesin which it was = R., 8 Cale. 336; Ran Buksh v, Seokk
held that a mere covenant not to alie- Deo, H.C.R, N.W.P., 1869, p. 65,
nate does not amount to a mortgage, see  Chonnee Lall v Puhuhmn Szngh 1.C. R
Gunoo-Singh v, Latafut Hessain, I, L.~ N.-W. P., 1868, p. 270.

A
1879
SoruC

B
Duges

187¢
Novembe

L e ——



1870

JEHUPAL

©
16 Rax’

SDIAN LAW REPORTA {VOL. IT

io cstablish his vight #o recover Ra 181, the amonat of the decrees,
by the sale of this proporty. Tha Court of first instance gave the
plaintitf & deeree, and ou appeal by the defondant the lower appel-
late Court afiivnad this decrse.

The defondant appealed to the Iigh Court.

The Sswior Goverwnent Pleader (Lnla J unla Presad), for the
appellant.

Mr. Chatterjiy for the respondent.

The following jadgments were delivered by the Court :

Sruant, C. J.—In this case one Jawahir, in the course of execu-
tion of a Small Cause Court decree against him at the snit of the
plaintiff, bad by o petition in tho execution department dated the
19th December, 1871, agrced to pay tlie debt by yearly instalments,
and the petition then proceeds as follows : “In case of default I
shall pay the amount of both the deerees in a lump sum : I shall
nob alienate my own property and that of my father until the
amount of both the deerees has been paid : if I do so I'shall first
pay the amount of the decrees : the first instalment shall full due
in the month of Daisakh, Sambat 1929.” It is contended that this
has the effech of constituting a valid lien by hypothecation in favour
of the plaintiff, and that thereforc a subsequent sale to Bhupal the
defendant was invalid.  Buat such a contention cannot be allowed.
The agreoment contained in the petition is not evidence of any hy-
pothecation, not even ofa verbal one, but simply an arrangement
that the property should not be alienated till the debt was paid. In

“fact such an agreement goes to disprove that any mortgage or hy-
pothecation was made, or even intended by it, for the very fact of

an underbaking “ not to alienate’” shows that neither the property
itselfnor any interest in it had actually passed to the plaintiff, which,

if thero had been a good and valid hypothecation, must have oecur-

red. The sale therefore to the defendant, appellant, cannot be im-

pugned.  The present appeal must be allowed, the decrees of both
‘the lowor Courts are reversed and the suit dismissed with costs in-

all the Courts.

OLDFIELD, J.~It éppears that the plaintiff obtained s decree in
the Small Conse Court against his judgment-debtor for a sum of
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money, aad in course of execution of it the judgment-debtor entered
into an arrangement to pay the amonnt by instalments, and stipu-
lated that he would not alienate his property until the amount was
satisfied. e, however, made an alicnation by private sale to the de-
fendant, appellant before us, and the plaintiff has bronght this suit
to have the property resold, on the ground that it had been hyps-
thecated to kim by the arcangement entered into the execution pro-
ceedings above referred to. The Courts below have deereed the claim.
The appeal on the part of defendaut however must prevail, since. on
examination of the proceedings on which plaintiff relies, it cannot
be held that the judgment-debtor made any pledge of any particular
property to the plainiiff, for a more stipulation not to alienate his
property gonerally cannot be taken to cffect a mortgage of property
as security for a debt.  The appeal iz decreed and the decrees of
the Courts below reversed and the suit dismissed with all costs.

Appeal allowed,

FULL BENCH.

Before Sir Robert Stuart, Et., Chief Justice, Mr. Justice Pearson, Ur. Jus-
tice Spankie, and Ur. Justice Oldfield,
UMRAO BREGAM (JrpeMeNT-DEBTOR ) v. THE LAND MORTCAGE BANK
OF INDIA ( DicrEe-moLner ).*

Act XVIITof 1873 (N.-W. P. Rent Act), 3. 9, V71— Lond-holder—Riyld of Oc-
cupancy tenant— Transfer of Rayht of Ovouprncy dn Erecution of Decres,
Held (Spawxkrm, T, dissenting), afirming the decision of a Division Bench of

the Nigh Court in this case (1), that = 9 of Ack XVIIL of 1873 does nob preveut a

land-lholder from cansing the salein execution of his own decree of the occupancy-

right of bis owa judgment-debtor in Jand belonging to bimself.

T this case aun application for the review of a judgment passed
by a Division Bench of the High Court on the 2nd Jannary, 1878
(1), having been granted by the learned Judges.of that Bench
(Pearson, J. and Oldfield; J.), those Judges referred to the Full
Bench the question whellier the view tuken in that judgmeunt, viz.,
that 8. 9 of Act XVILI of 1873 was enacted in the interest of the

* Application for Review of Judgment, No, 2 of 1878.

(1) Reported at p. 547 of Veluwe I of these Reports,
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