L0 ALLAHABAD SERIES.
Befare Sir Buobert Stuart, Kb, Clicf Jestice, and Mr. Justice Spankie.

ABLARH RAI axvp OTHERS (DRFENDANTS) v. SATLIM AUMAD KHAN
(X'Laix’ru't) #

Saltfur canceloient of lease~Brach of eonditions {nvoluing forfeituismdnt XT1IE
of 1878 (N.-T7. P. Rent Aet), s. 93, el ()

The plain:iff, tha representative in title of g Tessor; sued nuder el, (&), s 85 of
Act XVIIT of 1373, for the cancelment of a leass; on three greunds, »iz, oo the
frronud that the lessees had paid the rent to the Collecior, on account of the revenue
due in respect of the estate; instead of to I ; secondly, on the graund that they
had failed to pay eoriain instalments of rent on the due dates ; and thirdly, en the
gronund that they had planted frees sud sunk wells, and allowed their tenants to do
ihe same, without the lessor’s ¢ msent ; thereby comniitting breachies of the condi-
fions of the lease iavolving its forfeiture. Held, on the constriction of the lese,
with reference to the first ground, thatas the lease was intended tobe perpetusl, and a=
the rent had been paid to the Collector for many years uuder an arrangement effected
tetween the parties to the lease and it wds not shown that the plaintiff hdd repu-
diated this arrangement (even if he had the power of so doing) or demanded pag~
ment of the rent directly to hintself, payment of rent by the Jessees bo the Collectur
did not amount £ a Breach of the conditions of the lease: with reference to ths
second grownd, thias the lease being intended to be perpetual, and no arrears of rent
being due; irregnlarity and wnpunctanlity in the paymieut of the instalmients of
rent in question were riob breashes of the conditions of the lease inivolvingits for-
feiture : and, with réferonce to the third grownd, that the condition =3 to the plant-
ing of trees and sinking wells being merely a prohibition, and not a condition the
hreach of whish involved the forfeiture of tis lease, the leage could not he eaneclied
beciass the legsees had plantel frees or sunk wells and allowed their fenavis {n
do the sanre, without the lessor's consent.

Ield also that, assantiog thas thie lessor was entitled, on tlic third grousd, to the
cancelmizut of the lease, cancelmant was not {0 be deemied the invaridble penalty
for tha hreach of such a condition as that mentioned in that ground., The Full
Dencli rdling in Skeo Churun v. Bussint Singh (1) followed. g

Tats was & suif, mld‘er cl. (c), 9: 93 of Aect XVIIT of 1873, for
the cancelment of a lease dated the 7th December, 1838. The
riiaterial portion of this lease was as follows: “As the lessee hias
ngreed to take @ permanent lease of mauza Darsan from. tlie be-
giniilog of 1246 fasli ab an anndal rent of Ha. 1,111 (sicce) and

-has executed a kabuliyat, therefore this lease is: granted to him :
lie shall now hiold possessioni: as mustajir and shall cousider the
fulfilment of the following conditions tobe the. means of his eontinn-

* Special Appeal, No, 1029 of 1877, from a decree of J. W. Powar, Hsq., Jaige
of Ghézipar, dated the 8th August, 1877, afirming a decrée of A, B €. Casey; Esq.,
Assistant Collector of the first class, dated the 26th Jiune, 1877,

(1) H. ¢, R NoW. T, 1871, po 282,
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ing to b lessea : (i) he shall pay the reut annually, instalment by
instalmant, from the month of Kuar to the month of Baisakh, at the
times fixal by the Government for the payment of instalments of
revenuvs ; in ease bhe ront is nob so paid, all his property moveable
and immoveable shall bo sold, and the procseds of such sale shall be
depositel fn ihe Government breasuey bowards satisfying any avrears -
¢iiy he shail nnt allow, without the lessor’s permission, any one
to plant troes, dig tanks, ov sink wells, neither shall he himself
o snoh things @ as long a3 tha lesses or his heirs shall continue
3 pay the vent annually, instalmont by instalment, the lease shalt
vomain in foree, but if even one instalment falls into arrear the
Lanan shill hacame null and veid, and shall be cancelled”, 1t ap-
penred that for many years, by an arrangement between the parties te
the laase, the lossee had paid the rent intc the Government treasury
on account of revenus fustead ofto the lessor. The plaintiff who had
purchased, on the 20th November 1876, the rights and interests of the
lessor, clatmed in his plaint the cancelment of the lease on the ground
that the defendants had failed to pay instalments of rent due severally
on the 15th November, 1876, 15th January, 1877, and 1st May, 1877,
on the due dates, and that they had allowed their tenants to plant trees
and sink wells, and had themselves planted trees and sunk wells,
without the lessor’s permission. The Court of first instance held
that, as the defendants had failed to pay the inatalments of rent.in
question punciually, a hreach of tho conditions of the lease involving
its forfeiture had taken place, and gave the plaintiff a decree can~
celling the lease.  On appesl by the defendants the lower appellate
Court concrured in the decision of the Conrt of first instance and
affirmed the deeree of that Court.

The defendants appealed to the High Court, contending that
the lease was intonded to be a perpetual lease, and on a proper
construction of its terms, a failurc to pay an instalment of rent
when due did not involve the forfeiture of the lease.

Mr. Conlon and Tala Lalia Prasad, for the appellants,
Pandit Bishambhar Nath and Shah Asad 41, for the respondent,

The High Court (Srvarr, €. J. and Srawxik, J.) remanded the

case to the lower appellate Court for the trial of the jssues statod-in
the following
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OnpER 05 Rewano.—We are of opinion that the pleas in 18791
special appeal wnst be maintained. The lower appellate Conrt P

vemarks that some years ago Nawal Kishore, representative of .
the deceased Babu Ram Ratan Singh, one of the original lus- SALE;Z::L,
sors in 1838 of the village in suit, fell into diffcultiss, and on &
the 20th November, 1876, his zamindari rights were sold at
auction to the preseut plaintiff, respondent. The anction-purcha-
ser found that the conditions of the lease, as regards the pay-
ment of rent, had not been complied with. Ie therefore sues
to cancel the lease in accordanse with the terms of the agreement
recorded therein. The Judge considers thab any private arrange-
meut by which the lessees have heen in the habit of paying the
vont direet to the Government treasury, fustead of to the lessor,
has no beiring upon th2 case, and questions as to what might
happen to respondent if appellant failed to pay bis instalments.
The question was whether or not appellant had by his failure caused
a breach in the conditions of the lease, If the lessees paid direct
to the Governmeunt treasury they should have paid before the
instalment fell due, and this they had not dome. He concludes
that it has been proved that there has been a breach infulfilment
of ‘the conditions as regards the regular and punctual payment of
the instalments ou the part of the lessees, and therefore the lease
was lixble to cancelment. He dismisses the appeal and affirms
the decree of the first Court cancelling the Jease. On examination
of the lease we must held from its terms that it was intended to bs
perpetual,  The origival lessors reserved no profits for themselves,
The lessees were to pay as rent Ls. 1,111 sicce rupees. The Go-
vernment demand was or is Rs. 1,103-5-2, and there is no satisfac-
tory cvidence to shew what became of the difference between {hese
qs. 1,111 and the equivalent in Queen’s coin, Rs. 1,180-7-0, after
payment of the Government revenue. - Aecording’ to'the terms  of
the lense, the Rs, 1,111 Moorshedabad rupees were to be paid to
the lossor. The first: condition as to payment of rent is that it is
to be paid, instabment by instalment, when the Government revenue
is paid. . In case of its non-payment all the property of the lessees,
bg,{h.mpveszle and immoveable, may be sold, and the proceeds applied
to th'e‘hliqiliidation of arvears. The sccond and fourth conditions
impose upon the lessees all the responsibilities and duties of a fulk
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proprietor and declare that ihe lessors have no concern with the year
ly reni as specified above. The lessees are to pay for roads, dik
and police expenses, and patwhris’ fees. The final condition is
that the lease shall be held valid as long as the lessees shall pay
the lessors regularly at every instalment the rent of the estate. 1f
aven a single instalrent in any way falls into arrears the lease shall
L deemed null and void and shall be cancelled, the lessors having
the right of making other arrangements with any one, as they
pleased. Tt is ot denied that, for convenience’s sake or for somg
other reason, the lessor and lessees in times past arranged that the
rent should be paid direct to the Collector, and not tv the lessor,
and the lease has now held cood from 1838 to May, 1877, whenthe
suit was instituted, a period of nearly &9 years. It is mot shown
that the plaintiff, after his anction-purchasein 1878, repudiated this
arrangemeat, evan if he had the power of doing so, or demanded
the payment of rent divectly o himself.  We are uot therefore dis-
posed to hold that, in paying the rent to the Government treasury,
there was any breach of the condmons of the lease that would (,xmtle
the plaintiff to claim its forfeiture. The money paid to and received
by the Collector in agcordance with the custom of past years musb
be regarded as money paid on account of the lessor and for him.
We bave seen that in addition to the alleged breach of condi-
tions in paying divectly to the (z‘overnmentfreashry, the Judge
finds that the payments haye been made with ix'l'?gul:irity and want
of punctaality. This may be the case, but we do not see in the
lease itself any provisions which would justify the forfeiture of the
lease on this account. TLooking at the wording of the first con~
dition, we should hold that u suit for rent was contemplated in the
first instance on the failare to pay with 1urulauty, and a decree to
vring to sale the moveable and immoveable property of the lessees
in satisfaction of any arrears. We are disposed to regard the last
condition as a provisional clause for the seeurity of vegular pay-
ments, bub not as one intended to enable the lessor to take advan-
tage. of any remediable lapse on the part of the lessees to pay their
vent, and we think that the fact that the lease has held good for
89 years, and that its terms have been, in the matter of payment
to the lessor; modified is a ‘proof that the lease was perpebual and
not {0 be cancelled ab all as long ws the rent was paids It is worthy
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of note that there are other conditions in the lease not aftecting
the question of the payment of rent which has been raised in this suit,
and whick appear to be tramed with the view of maintaining some
evidence of the lessor’s proprietary rights, though the lease was in-
tonded to be perpetual. It seews to us that the suit in so furas it
has been brought to cancel the lease lecause the rent was not paid
to the representutive of” the lessor, bub o the Government, must
fuil, for the reasous assigned, aud thatit must also fuil as brought
on tho ground taken by the Jndge, irregulurity in payment
and want of punctuality, there being no proof of any cxisting
HPTCHLE,

But there are allegations in the plaint which neither of the Courls
below have taken notice of in their judgments. The plaintiff states
that the lease is liable to cancelment becanse the lessees have al-

lowed others to plant trecs, and have themselves dug, and eaused:

others to dig, wells ou the land, and their doing so is an infringe-
ment of the lease. 'We have no judgment of the Court below ou
these allegations ; doubtless tho plaintiff is entitled to a judgment
on them. DBefore we decide the appeal we wust remand the ease,
under 8. 854, At VI of 1859, to the lower appellate Court {o
determine whether or nut the lessees have allowed others to plant
trees, and have themselves dune so, without the permission of the
fessor; whether they lLave allowed others to” dig wells, and have
doue so themselves, without the permission of the lessor; and
though doubtless wo oursclves xxligllt determine the poiut, we
direct the lower appellate Court to say whether, in the event of
it being “shown that the lessees have oxercised those. proprictary
rights, they have thereby incurred the forfeibure of their lease.

I'he lower appellats Court found that the lessees had p]uutcdk
frees and sunk wells, and allowed their tonants to do so; without the
permission “of the lessors, thus breaking the conditions of the
leéase, and that such breach of tho conditions of the leass involved,
under the torms thereof, its forfeiture. On the return of this
finding the High Court delivered its judgment, the material portion
of which was as follows
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JubtuENT.~—The main point on which the plaintiff relied was
default in the payment of revenns, aceording to the Government
instalments, the cause of action acerning on the 16th November, 1878,
16sh January, and 2od May, 1877, At the end of the plaint, and as
it were an after-thought, it is stated that the lease is also Hable to for-
feiture beeanse the lessces have dug wells and caused wells to be dug
Ly others, but no instances ave specifised and no detail given,
{After determining thabthe lessor had acquissced in the consbrnction
of wells and gardens by the lessees and their tenants, the judg-
ment continued:) We have already disposed of that portion
of the appeal which relates to the alleged unpunctuality in
payment of the vevenue. We have held that there is nothing
in the lease to justify forfeiture of the lease in regard to the
mode in which the revenue was paid, or the regularity or irregu-
larity with which it was paid. In payment of the revenue the

Jessees followed an arrangement betweeu the lessor and themselves

which held good from 1838 to 1877, and we also held that there
was no proof that after the purchase the plaintilf repudiated the
arrangement ; we also held that the lease would not justify forfeiture
on the ground of any irregularity in the punebual payment of
rent ; our reasons are givon in our judgment of the 13th February
ol this year; they nced not be repeated here. We now hold
regarding the issue remanded to the Judge that the sixth clause
of: the lease contains no provision that, it the lessces should build
wells without the consent of the lessor, they should be liable to for-
feiture of the lease, There is no such condition in this clause; on
the contravy the coucluding part of it provides that as long as
the said leaseholders or their heirs shall continue to pay the Go-
vernment revenue annually, instalment by instalment, the leuse
shall remain in force, but if they fall into arrcars for a pice .oven
the lease shall bocome null and void, and the lease shall be cancelled,
It is clear that the Jease contemplates as the main condition that
there shall be no defuult in payment of the Government revenue,
there is nothing more than a prohibition regarding wolls and plant-
ing trees. Xven where the right of the zamindar to claim forfei-
ture in such o case. is proved, aceording to a Wall Bench ruling
in Sheo Churun v. Bussunt Singh (1) forfeibure is not tobe

T ¢ R, NaW, P,, 1871, p. 252
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deemed the invariahle penalty for breach of contracs oceasioned
by the construction of awell or improvement of a tenant’s holding.
With this view of the case we decroe the appeal and reverse the
judgment of the Court Delow with costs, thus dismissing the
suib as brought.
dppeal allowed,
Before Mr. Justice Spankie and 8y, Justiee Straight.
SHIB DAT (TupauuyT-pEror) ». KALKA PRASAD (DECRRE-NOLDER)®

Drecree for money puyable by Instalmenis— Execution of DecrecmAct XV of 1877
(Limitation Sy, 8,19 —Acknowledyment—~Limitation,
Hdd, in the case of a decree for money payable by instalments, with a pro-
‘isa that in the event of default the deerce shonld be cexeeunted for the whole
anount, that the decree-holder was strictly bound by the terms of the decree, and
104 having applicd for execution within three years from the date of the firss
lefanlt, the decree was barred.

Held also, the judgment-debtor having, threc years after the first defanlt,
acknowledged in writing his lability under the decvec, and signed such acknow-
cdgment, thet the decree being aiready barred, such ackuowledgment did not
sreate o new period of limitation.

Taw decreo in this case was dated the 14th July, 1873, and
directed the payment of Rs. 700, together with interest at fwelve
annas per cent, in instalments, the first instalment being Rs. 200
payable in Pus 1281 fasli (5th December, 1875—2nd January,
1874), the second being the same amount payable in Pus 1252 fasli
(24th December, 1874—21st January, 1875), and the third being
Rs. 800 payable in Asarh 1282 fasli (20th June, 1875 —18th July,
1873). The deeree {urther dirvected as follows : % In the ovent of
defanis the decree shall be executed for the whole amount”” Qu
the 4th Jannary, 1875, the firsb instalirent having become due
on the 2nd January, 1874, the judgment-debtor paid Rs. 200.
On the 22nd J:muary', 1875, or-after the date that the seeond
instalment became due, he paid Rs. 150, On'the 11th July, 1876,
or after the date the third fnstalment became due, he paid Rs. 100,
On the 6th November; 1876, he paid Rs. 800. "Onthe 28th June,
1877, hie acknowledged in writing on the decree that up to that date
3 balance of Rs. 124-1-0 was due thereunder, and signed this

% Seaond A{)péai No. 63 of 1879, from an order of W. Tyrrell, Teq., Judgs of
Bareilly, dated the 4th April, 1879, reversing an order of Muhammad Nizam
Alj Bhan, Munsif of Pilibhit; dated the 20th December; 1878,
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