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Buitforcanoelmsnioflca.ve~Bnach of conditions iiisuleinq fo rfeU u ri—A'cl X F J I I  
o f ln7S (N .-W . P. Meitt Act), s. QS, d. ( c )

The plaiiiiif!’, tli9 repVoserititive in title o f a lessor, sued uriaer cl. (c)> s 93 of
Act, X V l i l  of 1373, f(ir tho oanoelriient of a leasi'j on three groimcls, , on tHe 
ffromitl that the lessee? had paid the rent to the Collecior, on accoimt 6 f the revcnm? 
due in respect of the estate^ instead of to him ; secoiicliy, on the giMuuti that, they 
Siad failed to pay certain instalments o f re.’.it on the due dates ; and thirdly, on the 
groiinii that they had planted trees and sunk wells, and allowed their tenants to do 
ilie same, without the lessor’s cinsent ; thereby committing hrcaclies o f the condi
tions of the lease involving its forfeimpe. on the oonstnjctinB of the lease.:
with reference to the first ground, tliat as the lease was intended tn be perpetual, andas 
the rent hid been paid to the Collector for many years under ah arrangement effected 
tJetween the parties to the lease and it was not shown that the plaintiff had repu
diated this arrangement (even i f  he had the power of so doing) or demanded pay" 
ment of the rent directly to hiniselfj payment of rent by the lessees to tbn Collector 
Aid not amount to a 'brGaoh o f the oonditione of tha tease : with reference to the 
second grouild, tliai; the lease being intended to be perpetual, and no arrears of rent 
being dii0i irregularity and unpuncttialUy iu the paymient of the iustalirieuta o f 
rent in qiisstldn were list iirea'ihes o f the conditidils o f the lease invol^'ing'its for- 
feittti'c : atirl, with refereace to the third groiind, that the condition to iJie plant- 
ing of trees and sinking wells being merely a proiiibition, and not a condition ths 
breach of wHioh inToIvcdthe forfeiture o f tha lease, the lease could not be caneellesi 
IsacMse the lessees had pla'ifcel trees or sunk wslls aad allowed their fenants to 
do the same, without the lessor’a consent.

Held also that, assaaliflg that ths lessor was entitled, on tile third ground, to ih<» 
cancolment of the lease, cancelm^nt was not to be deemed the invariable penalty 
for tha h-cich o f siicli a conditiou as that mentioned in  that gromid. The Knll 
Bench ruling !vt Skeo Clmrunr. Bussunt Singh (1) followed.

This wiis a snif;, under el. (c), S; 93 of Act X V III of 1873, I'oi- 
ilie caiicelment of a lease dated tlie 7tli Decembar, 1838. Tli« 
material portion of this lease was as follows : “ As the le-ssAe lia?;
agreed to take. ri. permanent lease of inauza, Darsan from the be- 
gtnnirjg of 1246 fasli at an aniuial reat of Es. 1,111 {sicoa) and

■ }'.â  exocutad a kabnliyat  ̂ tlierefore lliis lease i3 granted to liirn :
Ils shall now hold po-ssession as mastajir and shall eonsidar tin 
fiilfilmcat of the following oondifcions to be the mean.s o'f hi.s cont inn-

* Special Appeal, No. 1029 of 1877, from a decree o f .T. W. Power, Ksq., «Ta Irb 
o f Ghfizipiir, dated the 8th August, 1877, afiirniing a decree of A . B C. Casey, Ksq,,
Assistant CoUector o f the first class, dated the 20th Jiine, 1877.

(1) II. C. Pu; N.-W.r., I871j p. 2S2.
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ing to be iessoG : ( i )  lie shall pay ilie rent; annnalh^, instaimenfc by  

in=!tiilin:3nt, from the month of Kuar to the month of Baisakh, afc thekiKH Ra
' 1'- i times lixeil b j the Goveruineat for the payment of instalments of 

' revoTioo ; in caso t!ia rent is not so paid, all his property inoveable 
and immoveable shall bs sold, aiiJ tlie procseil? of such sile shall be 
;f1fipasit;).l i:i iaa Qoverninent fcreasurj towards satisfying any arrears : 
(̂ii) ha shall not aliow, ivitliout the lessors permissioHj any one 

:to plant ti’oe.q, ili,f>' tanks, or sink ivellsj neither shall ho himself 
;«ln 311 sh thill,:?? : fis Ion" a'i tho lof=iseo or his heirs shall eontinne 
f > piy the rftiifc annaally, imtalnient by instalment, the lease shall 
Tomaia in forcio, hut if even oao instalment falls into srrear the 
I'i.T.qo slull baeomo null and void, and shall bo cancelled”. Ifc ap- 
T>fiared that for mmy years, by an arrangement between the parties to 
ihfliasn^tlirt lessee had paid ibe rei>t into the GoTernment treasnry 
on aeeonnt of revenue instead ofio the lessor. The plaintiff who had 
pnreha!3ed, on tlie 20th November 187Cy, the rights and interests of the 
lessor, claimed in his plaint the canceliaent of the lease on tie groniicl 
that the defendants had failed to pay instalments of rent due severally 
on the 15th November, 1876,15th jantmry, 1877, and 1 st May, 1877, 
wi ilie d'lie date=?, and that they had allowed their tenants to plant ia’ees 
and sinis wells, and bad themselves planted trees and sitnlt wells, 
iTifchoiit the lessor’s psrraission. Tlie Court of first instance belol 
that, as the dei'endants had Axiled to pay the inatalcnents, of rent in 
ciuestion pnnctiially, a breach of tho conditioHS of the lease involving 
its forfeiture had tal-sen place, and gave the plaintiff a decree can- 
celling the lease. On appeal by the defendants the lower appellate 
Court eoncnrred in the decision of the Goort of first instanne anrl 
affirmed the deci’ee of that Gonrt.

Tiie defendants appealed: to the High Court, eoaiending th# 
i'lie lease was intended to be a perpetual, lease, artd on a proper 
constrnction of its terms, a failure to pay aa iustslmenfc of repfe 
ŴleEl dtie did not involve the forfeiture of the lease.

Mr. Conlati and Lala Lalia  Prmad^ for the appellants.

Pandit Bhhamhliar Nath and Shall Ali, for the respondent.

The Hip;1i Court (S tu aet, G. J. and Spankijs, J.) j-emwucd the 
case to tba lower appellate Court for the trial of the inanes stated -ia 
th« follow uig
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O bder OB' Eemanp.— W e are of opinion that the pleas in 
special appeal umdt La maintaiued. The lower appellate Court '^a~
remarks that some years ago Nawal Kisliore, representative of a 
the deceased Babu Ram Ratim Singh, one of the original las- 
soi’s in 3838 of the village in suit, fell into difficulties, aiiil on 
th(3 20th November, 1876, his zamiadari rights wore sold at 
ancfcion to the present plaintiff, respondoht. The aaetion-purcha- 
ser foimd that the eouditious of the lease, as regards the paj~ 
raeut of r&ut, had not been complied with. He therefore sues 
to cancel the lease in accordance with the terms of the agreement 
recorded therein. The Judge considers that any private arrauge- 
inent b j which the lessees have been ia the habit of paying the 
rent direct to the Government treasury, instead of to the lessor, 
lias no beiriug upon t l i3  case, and questions as to what might 
happen to respondent if appellant failed to pay bis iustalments.
The question was whether or not appellant had by his faikiro caused 
a breach in the conditions of the lease, If the lessees paid direct 
to the Goveriinisut treasury they should have paid before tiio 
iristahneut fell due, and this they had not done. He concludes 
that it has been proved that there has been a breach in fulfilment 
of the conditions as regards the reguLu- and puncLnal payment of 
the instalments on the part of the lessees, and therefore the lease 
-.vas lifibie to caiicelinoufc. He dismisses ilie a]ipeal nod iifflrm.s 
the decree of the first Court cancelling the lease. On examination 
of the lease we must hold from its terras that it was intended to be 

perpetual. The original lessors reserved no profits for themselves.
The lessees were to pay as rent, l?s. 1 , 1 1 1  sieoa rupees. The Go-̂  
vcrnniont demand v.-as or is 11s. 1.103'5-2, and there is no satisfac
tory cvidenee to shew wlitit became of the differeiice between these 
11s. I 5I II and the equivalent ia Queen's coin, Ks. 1,180-7'0, after 
payment of the Goverupaent revenue. Aeeording to the terms of 
the lease, the Ka, 1 , 1 1 1  Mooi’shedabad rupees were to be paid to 
the lessor. The first condition as to payment of rent is that it is 

to be paid, instalment by inslahnent, Aidiea the Government revenue 
is paid, 1.31 case of its  non-ptvyment all the property of the lessees, 
both njpveabla find immoveable, may be sold, and the proceeds applied 
to the Hqiudation of arrears. The sncond and fonrlh conditions 
impose upon the lessees ail the respouiibilities iiud dulies of a ful!



' IB7S :: proprietor and declare that the lessors have uo coiicei'n witli the year
'•l« b"kI i specified above. The lessees are to pay for roads, dak
' f. ' and police expenses, and patwiiris’ fees. The final condition ig

that IBq lease sliali be held valid as locg as the lessees shall pay 
the lessors regularly at every instalment the rent of the estate. If 
aven a single instalraeat iu any way falls into arrears the leage shall 
bo deemed uuil and void and shall be cancelled; the lessors having 
the right of makitig other arrangejnenfcs with any one, as they 
pleased. It is uot denied that, for couyoiiience’s sake or for soiiio 
other rea.son, the lessor and lessees in times past arranged that thp 
rent should be paid direct to the Collector, and not to the lessprj 
and the lease has now held good from 1838 to May, 1877, whenthi  ̂
snit was instituted, a period of nearly 39 years. It is not showH 
that the plaintiff, after liis auction-purehasein 1 8 7 6 , repudiated this? 
arrangement, even if he had the power of doing so, or demanded 
the payment of rent directly io himself. We are not therefore dis
posed to hold that in paying the rent to the Grovernment treasury, 
there was any breach of the conditions of the lease that would entitle 
the plaintiff to claim its forfeiture. The money paid to and received 
by the Collector in apeordance with the custom of past years must 
be regarded as raoiiey paid on account of the lessor and for him. 
W e have seen that in addition to the alleged breach of condi
tions in paying directly to the Government treasury, the tJudgc 
finds that the payments hayebeen made with irregularity and want 
of punctiiality. This may be the case, but we do not see in the? 
lease itself any provisions which would justify the forfeiture of the 
lease on this aeeonut. Looking at the wording of the first con
dition, WG should hold that a suit for rent was contemplated in the 
lirst instance on the tailure to pay with regularity, and a dccreo to 
bring to sale the rnoveahle and immoveablQ property of the lessees 
in safislaenon fu'any arrears. We arc disposed to regard the last 
sjoiiditiou as a provisional clause for the security of regular jray- 
inent.s, but riofc as one inteuded to enHblc the lessor to take advaU“ 
lage of any remediable lapse on the part of the lessees to pay their 
Tont, and we fcliink that the fact that'the lease has held good for 
S') years, and that its terms have been, in the matter of payment 
to the leSior, modified is a jiroof that tho leade was perpet.uai and 

nyt to bo canceled at all as long us llie rcul ivas paid. It is  worthy
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of note that there are other couditsous in tlio lease not afleeiiiig 
ihe ([uufeliou of the payment of rent which has been raised in this suit, 
and which appear to bo framed with the view of maiiitaiuing some 
evidence of the lessor's proprietary rights, though the lease was in
tended to be perpetual. It seems to us that the suit ia so far as it 
has been brought to cancel the lease because the rent was not paid 
to the rapreseutative of the lessor, but to the Government, most 
Jail, for the reasons assigned, and that it must also fail as brought 
ou the ground taken by the Judge, irregularity ia payment 
and want of pmictuylity, there being nu proof of any csistiug
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But there are aUegations in the plaint which neither of the Courta 
below have taken notice of iu their judgments. The phiiutifF states 
that the lease is liable to cancelment because the lessees have al
lowed others to plant trees, and have themselves dog, and oansed- 
pthers to dig, wells ou the land, and their doing so is au infringe- 
inent of the lease. We have no judgment of the (Jourt below ou 
these allegations | doubtless the plaintiff is entitled to a judgment 
on them. Before \fe decide the appeal we nmst remand the ease, 
under s. 354, Act V i l l  of 1859, to the lower appellate Court to 
determine \yhether qr not the lessees have allowed others to plant 
trees, and have themselves done so, without the permission of the 
lessor ; whether they have allowed other.s to'dig wells,' and hava 
done so themselves, without the permission of the lessor; and 
though doubtless wo ourselves might determine the point, we 
direct the lower appellate Ooiirt to say whether, in the event of 
jt  being 'shown tlut the lessees have exorcised these proprietary 
rights, they have thereby incurred the forfeiture of their lease.

The lower appellate Court I'ounJ that the leaseea had planted 
{rees and sank Avells, and alloivcd thoir tenants to do so, without the 
permisisiou of the lossors, thus breaking the conditions of the 
lease, and that such breach of the conditions of the lease involvedj 
under the terms thereol  ̂ its forfeiture. On the return of this 
liuding the High Court delivered its judgment; the nuUcrial portion 
pr which M’as as follun'fi;



1879: JLiDUMENX.— The maiu poittt on which the plaintiff relied was
default in the i^ayaiient of revenna, according to the Governmeni:

5L<UvlI 17 A l  . .
■?). : iiistalmexitŝ  the causc of action accruing oa the Ifitli November  ̂1876;,

KHAN-f'''” ^6th January, and 2nd May, 1877. At the end of the plaint, and as 
it were an after-thouglit, it is stated that the lease is also liable to for
feiture boeauso the lessees liave dug wells and caused wells to be dug 
by others, but no instances are specified and no detail given, 
(After dctcmiiniug that tho lessor had acquiesced in the constrnctioii 
of Avells and gardens by the lessees and their tenants, the jndg- 
mont continued;) We have already disposed of that portion 
of tho appeal which relates to the alleged impuuGtuality iu 
payment of the revenue. We have held that there is nothing 

in the lease to jnstity forfeiture oi: the lease in regard to the 
mode in which the reveniio was paid, or the regularity or irregi^- 
larifcy with which it was paid. In payment of the revenue the 
.lessees followed an arrangeineafc between the lessor and theiase.lvos 
which held good from 1838 to 1877, and we also held that there 
was no proof that after the purchase the plaintiff repudiated the 
arrangement; we also held that the lease would not justify forfeiture 
on the ground of any irregularity in the punctual payment of 
rent; our reasons are given in our judgment of the 13th February 
of this year ; they need not be repeated here. We now hold 
regardiiig the issue rcniaudod to the Judge that the sixth clause 
of the loaso contains no provision that, if the lessees should biitkl 
wells \vlthout the consent of the Sessoi-, they should be liable to ibr- 
fdtn.ro of the lease. There is no such condition ill this clause; on 
IliG oouh-ary the coucludiug part of it ])rovide.s th.at as long as 
the said ]c;i.seholders or their heirs shall continue to pay ihc Gfo-- 
vernment revenue annually, iiiatalinent by instalment, the Jcase. 
shall remain in force, but i f  they fall into arrears for :i pice eveu 
the lease shall beoome null and void, and tho lease shall be cancelled. 
It is clear that the lease cont-em.plates as the main condifcion that 
there shall be uo default in. paĵ menfc of the Govcrnnient 3‘eveauej 
there is nothing more than a prohibitioa regarding wolls and plant
ing trees. Even where the right of the aamindar to claim forfei
ture in such a ease is proved, according to a Full Bench ruling 
in Meo Chmntn v. Bussunt Sinrfh (1) forfeiture is not tobo

( l ) n .  ( A K .  N . , w . p . , . 1871, p , 283,  ^
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clfieuKiU Uie invariiibie penalty for breach of contract occasioned 
by the constrtiction of a well or improvement of a tenant’s holdiog. 
With tbis view of the case we,decree the appeal and reverse the 
jxidgmentof the Coiu’fc below with costs, thus disinissing the 
suit as brouglifc.

Appeal allou'ed.

im

Aelakh E,

SAE.JM A hMJ 
Kuah.

J?efore Mr. Jimilre SpanTaU and Mr. Jusiicf. Strniijht.

SHIB D A T  (.Ttoomknt-dkbtor) ?i. K A L K A  I’K ASAr) (OECpjiK-noLrtEn)'* 

D ecn e . f u r  mavfi)) pm jn b leh y  Inatahnenis— E xea u tion  n f  D ecree — A c (  X V  o f  1S 77 

(Liiiiiiatioit Act), s. ISh—Achiim'hrlf/ment—Lhiil'Jii/m,

Held, in the case of a Sccree io i  mouoy payable by instalments, wltii a pro- 
'isQ that ill the event o£ default tlie deerce shoulil be executed tor the ■vvliole 
imount, that the decree-hoMer was strictly bound by the terms of the dcorco, and 
iofc having applied for execution within three years from the date of the first 
[efault, the decrec was barred.

Helfl also, the iudgmenfc-dobtor having, tlireo years after the fir&t delault, 
acknowledged in ’ffritiBg his liability .nuder the decrec, fliui signed such aolcnoiv- 
edgiiieat, that the decree being already barred, such acknowledgmeat did not 
;reate a new period of limitation.

' The deoree in this case was dated the 14th July, 1873, and 
dh’ected the payment of Rs, 700, together with interest at twelve 
annas per cent., in instnlment.s, the iirst in.Htalment being Its. 200 

payable in Fns 1281 fasli (5th December, 187«— 2nd Jannnry, 
187‘i), the second being the game amount payable in Pus 1282 fasli 
(24Lh December, 1874— 21st Jauinuy, 1875j, and the, third being 
lls, 300 payable iu Asarh 1282 fasli (20th June, 1875—18th July, 
1875) . The dccirco farther directed as follows :—“ In the event of 
default the decree shall be esecut'ed for the whole amount.” Oii 
the 4th January, 1875, the first iiistahncnt having become due 
on the 2nd January, 1S74, the judginent-debtor paid Hs. 200., 
On the 22nd January, 3 875, or after the date that the second 
instalment became due, he paid Rs. 160. On the 11 th July, 187S, 
or after the date the third instalment became due, lie paid Es. 100, 
On the 6th liJovembeF, 1876, he paid Ss. 300. On the 28th June, 
1877, he ackiiowledged in writing on the decree that up to that date 
■A bulance of Rs. 1 2 1 - 1-0  was due thereunder, and signed this

* Second Appeal, No. 63 of 1S70, from au order of VV. Tyrrell, Ebci., Judge of 
SarcvLlyj duted the 4th April, 1879, I'fiversiug an order of Jluliaminad Nizam 
All, Khan, MunsiJ of Pilibhit,. ilaled the 2C'Cii Dccembcrj 1871

1879
September


