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1877, together with the explanation appended to it respecting the
three preceding Registration Acts, is too clear, and as that section
provides the law to be applied to the present case, we cannot do
otherwise than hold that the sale-deed of the 27th September, 1877,
has preference over the previons mortgage-hond of  the 20th
Angust, 1875, We must, therefore, reverse the judgment of the
Subordinate Judge on this point, and, with this decision, send back
the case fo him for disposal on the merits, costs to abide the result.

Spawrir, J.—The roling of the Subordinate Judge appears to
be wrong. Under the provisions of s. 50, Act III of 1877, the
defendant’s instrument, which is registered, would take effect as
against the plaintiffs’, which might have been, but was not register-
ed under Act VIII of 1871. The defendant’s instrument was exe-
cuted after Act 11T of 1877 came into operation. The plaintifis’ deed
“was executed after the 1st day of July, 1871, and was not registered
wnder Act VIIT of 1871, It is therefore “ unregistered ™ within
the meaning of the explanation appended to s. 50 of the new Act
TIT of 1877. The appeal on the part of the defendant was not de-
cided by the lower appellate Court on the merits. I feel, therefore,
the necessity of reversing the decision of the Subordinate Judge on
the point of law and would remand the case to him for trial on the
points regarding which the parties are af issue. Costs to abide the
vesult of & new trial. :

Cause remanded.
Before Mr. Justice Spanfie and Mr. Justice Oldfield.
TACHMYI NARAIN (Pratntivs) . WILAYTI BEGAM AND OTHERS (DEFENDANTS)
Gift—1llegal ennsidcmtion—-l'mnwml consideration.

In the year 1870 A wade a gift of certain immoveable property to W, who
<vas bis mistress but lived with him as his wife, ¢ on condition of hex continuing
to be his wife and remaining obedient to him, her husband,” W acquired posses-

slon of the property in virtue of the gift, and had held it for eight years, when a-

ereditor of H, under a.decree enforcing & debt created by & subsequently to the
gift, sued, amongst other things; for a declaration that. the gift was invalid, as it
had been made for an illegal consideration, wiz, the future immoral co-habitation of
W with H., Held that, assaming hat the consideration for the gift was illegal, in
the sbsence of frand, the gift could not be set aside so many ‘years after W bad
acquired pnssession'thereunden Ayerst.v. Jenkins (1) followed.

* Firsh Appeal, No, 9 of 1879, from a decres of Maulvi Magsud Ali Khan, Sub-
ordinate Judge of Bareilly, dated the 13th September, 1879,

() L. R, 16 Bq. 275.
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Tur facts of this ease are sufficiently stated for ihe purposes of
this report in the judgment of the High Court, to whick the . plain-
tiff appealed from the decree of the Conrt of firstinstance dismissing
his suit.

Mr. Conlan, the Junior Fovernment Pleader (Babu Duwerka
Nuth Banarjiy, Pandit Bishamblar Nath, and Mir Zehur Husain,
for the appellant.

Messrs. Colrin, Ross, and Vansittart, Pandit djudlic Nuik,and
Shah Asad Al for the respondents.

The High Court (Sranxkig, J. and OLDFIELD, J.) delivered the
following
Jupavryr.—The plaintiff, Lachmi Narain, alleges that the defen-
dant Captain W. Hearsey borrowed money from him on a bond
dated 3rd February, 1873, and again other sums from 7th Septem-
ber, 1873, to 27th October, 1876, and a further sum on a bond dated
21st March, 1874, The plaintiff obtained decrees against him, and
before judgment had attached certain properties, i.e., mauza Kareli,
mauza DBokhara, mauza Pahajganj, mauza Lissia Ghulam, and a
share in mauza Kargina, The defendant Wilayti Begam, who is the
mother of the other minor defendants, claimed these properties in
lLer own right and that of ber childven, on the ground that they had
been conferred on them’ by Captain Hearsey, and the properties
tvere released. The rclief sought by plaintiff is substantially to
have declared the nature of the right of Captain Hearsey in the
properties, that Wilayti Begam has no right in them, and that the
other minor defendunts have only a life-interestin them, and that the
right and interest of Captain Hearsey in the property may be de«
claved liable to sale in execution of the plaintiff’s decrees, Wilayti
Begam replied that these properties had been given to her and her
children absolutely by Captain Hearsey, three years before the
plaintiff became a creditor of Captain ‘Hearsey, and that Captain
Hearsey ceased to have any interest in them ; and Captain Hearsey
replied to the same effect. The Subordinate Judge has decided
that there was a gift of the properties matle by Captain Hearsey in
consideration of love and affection for Wilayti Begam and his chil-
dren, and that it was fully carried out by transfer of possession to
them. - There was no fraud on the plaintiff in the matter, for ab the
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time Hearsey was in afluent circumstances, and the deht which he
incurred to plaintiff was ineurred after the gift had been made, and

he finds that these properties were not hypothecated in the plaintiff's

bonds, a fact the Subordinate Judge thinks affords an argument in
favour of the faet that they had been already transferred to defend-
ants, and that the fransfer was known to the plaintiff, who otherwise,
being well acquainted with Hearsey’s affairs, would have insisted on
their being pledged as security for the morey he was lending. The
Subordinate Judge finds that the gift was made to Wilayti Begam
by Captain Hearsey, who regarded her as his wife, on condition of
her continuing his wife, and to the children, on the condition of their
adhering to the Christian religion, and he disallows the plea that
since it is admitted Wilayti Begam was not his married wife, hut
only his mistress, the condition was really onc for continuance of
concubinage, and immoral, and the transfer null and void in conse-
guenee. On this point the Subordinate Jadge remarks that: “Wilayti
Begam is at least the mother of Mr. Hearsey's chllrhen, and
lives with him as his wife: under these circumstances he mado
the gift of the property, having considered it his duty fo supportand
provide for them, but as Wilayti Begam was of different religion
and the children were minors, he introduced conditions ealculated fio
to invalidate the title of the transferacs in ease of their deviation s”
and farther on in his judgment he seems to consider that the gift
having taken effect cannot be set aside at the instance of the plaintiff,
and he dismissed the suit. The questions which we have to deter~
mine in appeal are (i) whether there was an actual gift which took
eoffoct and became operative by transfer of possession ; (ii) its nature,
what interest the transferrees took undoer it, and whether anything
remained to Captain Hearsey which can be taken in execution of
plaintiff’s decrees ; (iii) whether the gift to Wilayti Begam can be
set aside in this suit as illegal and immoral. (After determmlnw
that there was an actual gift which took effect and became operas
tive hy transfer of possessmn, and: that in virtue of the gift the
property vested absolutely it the donees, and no interest in the pro-
perty remained to Hearsey, which could be sold in execution of a
decres, the judgmont continued :) Norare we: of opinion that the
' bequest to. Wilayti Begam can be set aside by the plaintiff, and the
property be taken in execution of his decrees, on the ground of 1lle-
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gality. It is quite true that she is not the married wife of Hearsey,
and that their connection is open to the charge of immorality, but it is
clear, in making this bequest to her, he regarded her in the Yight of a
wife and the mother of his children, and it appears to us that the
consideration he had in mind in making the gift may be held to
have been rather her continuing to remain and discharge her datics
to the children she had by him, than the continuance of their illicit
intercourse, for it must be remembered he cousidered his state of
health at the time to be preearious, and a personal olyect does not
appear to have actuated him, The imputation of an immoral object
is based solely on soms words which appear in Hearsey’s applicalions
for mutation of names, »iz., the words, “ on condition of her contin-
ning to be my wife and remaining obedient to me, her husband,”
but there is nothing in these words by themselves to support the
imputation, but it is sought to attach an immoral object to them on
the gronnd, thengh she is referred to as his wife, she was his mistress,
but. when explained by all the civeumstances the objeet implied in the
words does not necessarily appear to have been such as is imputed.
Nor should we be disposed to allow this plea, so as to reseind the be-
quest, and make the property available as Captain Hearsey’s to satisfy
plaintiff’s claim, so many years after the donees had taken possession
under the bequest, On this point we limy refer to Ayerst v. Jenkins
(1), as the principle on which that case was decided seems applicable
here. Itis not pretended, nor can it be shown, that the bequests were
made in fraud of plaintiff. On the contrary there is evidence to
show that at the time Captain Hearsey had a balance in plaintifi’s
hands of over a lakh of rupees, and the loans, the subject of this suit,
were taken somo yoars after the bequests had been made, and, as
remarked by the Subordinate Judge, it is a significant fact that
while other property was pledged for the loans, these properfies
were not, and as plaintiff was well aware. of Captain Hearsey’s
affairs, the reason why the plaintiff did not insist on their being
pledged may well be that he knew they had passed out of Captain
Hearsey’s hands. - We have now disposed of all the material pleas
in appeal, and there is no force in the last oljection as to costs, We
dismiss the appeal with costs. ’ V

(1) T. R, 16 Eq. 275.



