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Before Mr. Justice OUlficld end Mr. Justice Straighl.

HUSAIN SHAH avp orners (PrainTires) oo GOPAL RAI AND ANOTHER
(DEFERDANTS. )*

Zanid-holder and Tenant—Deterimination of title under a lease by a Revenue Court on an
applicasion under 8. 39 of dct XVIII of 1875 (N~-W. P. Rent Avt)—Lies judicata.

The plaintifls in this suit, land-holders, hiad caused a notiee of ejectment to he
serveld on the defendants, their tenants under a lease, on the ground that the tenan-
oy had expiréd. The defendants applied to the Revenue Court, under . 80 of Act
X VIII of 1878, contesting their liability to be cjected on the ground that the lease
was a perpetual lease, The Revenue Court held, with reference to the word © istim-
rari” contained in the lease, that the lease was perpetual, and the defendants were
not lishle to be ejected.  The plaintiffs theveupon sued in the Civil Court for the
cancelment of the word “istimran” in the lease, on the ground that it had been
inserted fraudualently. Held, on appeal from the deeree of the lower appellate Court
dismissing the suit as barred by the decision ef the Revenue Conrt, that it was nob
50 barred, the matter in dispute being peculiarly within the jurisdiction of the Civil
Court, and not one which a Revenne Court was competent finally to detcrmine on
an application under 8,39 of Act XVIIT of 1873,

Taz facts of this case are sufliciently stated for the purposes of
this report in the judgment of the High Court, to which the plaintiffs
appealed from the decreo of the lower appellate Court dismissing
their suit,

The Junior (fovernment Pleader (Babu Dwarke Nath Banarji)
and Babu Jogindro Nath Chawdhri, for the appellants.

Munshi Hanuman Prasad, for the respondents.

The judgment of the High Court (OLpriewo, J. and
SrpacmT, J.) was delivered by

OwprieLp, J.—The relief sought by the plaintiffs is to have the
word ¢ istimrard,” or perpetual, cancelled in a desd of lease executed
o1 the 19th July, 1864, on the ground that this word wvag ﬁ'auduléutly
entercd in the deed by the defendants in collusion with the writer of
the deed. Lt appears that the lessees, who are the defendants, res-
pondents, before us, applied in the Revenne Court, under s, 39 of
Act XVIII of 1873, to contest a notice of ejectment which the plain.-
1iffy; appellante, had sexved on them, and in that matter they pleaded
that they had a right of occupaney and held under a perpetual lease,

* Second Appeal, No. 75 of 1879, from a decree of Babu Kashi Nath Biswas, Sub-
ordinate Judge of Meerut, dated the 8th November, 1878, atiirm.’mg :x),":iez’rcguf
Muhammad Mix Badshab, Mussif of Balaudshabr, dated the 660, Deevmber, 1877.
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Yhe Ruvenue Court decided that no tight of cecapancy had acerued,
siuce twelve years had not expired since the sxpiration of the ten years
which was the term of the lease, 4. e., from 1864 to 1874, bub it weut
.on-to decide that, with reference to the entry of the word istimrari,
the lease must be held to have been given in perpetuity. There is
clearly some inconsistency in the finding, which makes the leasc
oub o be ab the same time for a term of ton years and in perpetuity,
but we are not concerned with the point now, The lower appellate

Court has dismissed the suit on the ground that it is barred with-

reference bo the decision of the Revenue Court. The decision of the
lower appellate Court cannot be maintained. Tle question in this suit
is the {randulent insertion in a deed of & word by which the intended
character of the deed is altered, and the object of the suit is to have
the terms of the deed corrected. This is a mutter peculinrly within the
jurisdiction of a Civil Court, and was not one of those which o Revenne
Court was compotent Gnally to decide in the matter of an application
made under s. 39, Act XVIIL of 1873, however sufficient the deci-
sion may have beeu for the purpose of disposiug of that applieation.
We reverse the decrec of the lower appellate Court and rémand the
euse Tor trial on the merits.  Costs to follow the result.

Defore My Justies Spankic wund Mr, Justive OUficd.

KANAHIA asp avorier (Prarvmers) oo RAM KISHEN Anxp
. OTHERS (D EFENDANTS), *
Jurisdiction of Civil wnd Revenue Courts—det XVIIT of 1898 (N.-W, P, Rent dat),
8. 93, 05,

The plaintifis in this suit claimed & declaration of their proprietary 2ight ju res-
pect of certain lands and possession of the lauds, alleging that the defendants were
their tenants, and liahle to pay vent for the lands, The defendants, while admit.
ting the proprictavy right of the plaintiffs, alleged that they paid the revenue ng
sessed on the lands, that thoy paid no rent, and that the plaintiffs wero nob entit
led to vent, and they styled themselves tonants a fixed rates.  Held, on sppeal,
that, as the defendants substantially denied the propuietary title of the plain.
tiffs, and seb up  title of their own, the clalm of the plaintiffs foxr a declaration
of‘ their proprietary right and of their right to demand rentwag a matéor which.
thie Civil Court must decide, léaving the plaintifis to sue in the Bevenue Court to
ejoct the detendonts, and to vecover rent, if the position of the defendants as fen-
ants were cstablished, )

* Seeond Appéa], No. 207 of 1879, from & decree of Maulvi Nasir Al Khan, Sub-
ordinate Judge of Sahfiranpur, dated thie 11th Jauvary, 1870, reversing a dogrec of
Babu Lshwt Prossd, Bluugif of Deoband, dated the 13th September, 1878,
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