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so far as the subject-matter of the Government lease to Mumtaz
Ali Khan was concerned. This, however, does not exclude Badal’s
clain against Mumtaz Alj for damages. As to the case decided by
this Court in 1872 (1), T am not prepared at this distance of time
to say that it is exactly in point. I observe that the judgment in
that case states that it was admitted by the appellant’s pleader thaé
the clalm for possession of a share of the ferry in suit was unmain-
tainable, aud it clearly was so; but if so the claim there was
different from that pleaded in the present ease, which i that of a
shikmi partner suing for his rights under his personal sub-contraat,
I cannot say more about the judgment of 1872 (1), as the record
has long since gone back to the district, Banda, from whence it
came. I would answer in accordance with the referring order,

Prarsor, J.—The view taken by the learned Judges who have
made this reference appears to me on consideration to be more
correct than that taken in the former decision of 1872 (1).

Orprierp, J. (SraNkig, J., concurring)—We adhere to the
view already expressed in onr order of remand.

The Division Beneh, following the judgment of the J[I'ull Bench,
decreed the appeal, and vemanded the case to the Court below for
trial on the merits.

Cuause remanded.

e i

APPELLATE CIVIL.

Before Mr. Justice Spankie and Mr, Justice Olifield.
HIRA LAL (Pranrry) v, GANESI PRASAD axp oranny (DErenpaNTs).

Aet XIX of 1873 (N.-W., P. Lund Revenue Act), ss. 43, 83, 241, ol.: (b)Y~ Fuidon and
Purchaser— Agreemeni—Jurisdiction of Civil Court—Cause of detion~— dsscssment
) of Revenue. .

The purchaser of & certain estate paying revenue to -Government agreed
with fhe vendors, shortly after the sale, thet they shonld retnin a eertain portion
of such estate free of rent, and tlat he would pay the revenue payable in respect
of such portion; In 1853, in a guit by the vendors agninst the purchaser to enforce
thig agreement, the Sudder Court held that the revenue payable in respech of
siteh portion. of . the estate. was payable by the purchaser. In 1875, ou a fresi

(1) Special Appeal, o, 119 of 1872, decided on the 1st Aug b, 187%, unreporisd,.
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setblement of the cstate, the represeutatives ia title of the purchaser applied to
the settlement officer to scttle such portion of the estabe with the representative
in title of the vendars. The settlement officer refused this application, but it wus
subsequently allowed by the superior vevenue suthorities. The representative in
title of the vendors then sued the representatives in bitle of the purchaser in the
Civil Court, cloiming * that he might, in accordance with the agreement betweew
the vendors and the purchaser, be exempted from paying revenne in respect of
such porbion, as against the defendants, without any injury to the Grovernment :
that the defendants might be ordered to pay, as heretofore, such revenue: and
that the defendants might be ordered rnever to elaim or demand from him aay
revenue they might be compelled to pay in respect of such postion,”

Held per Srawniz, J., that, assuming that the agreement between the vendory
and the purchaser was enforceable, the act of theé defendonts in moving the settic-
ment officer to seitle such portion of the estate with the plaintiff gave the plaintiff
a cause of action, Also that, the object of the plainiiff’s suit being to obtuina
declayation that, asbetween him and the defendants, the lutter were bound to pay
ravenue in respect of such portion, the suit was not barved by cl. (&), 8. 241 of Act
XIX of 1873, Alsv that, although the revenue authorities might vegard the
decision of the Sudder Court as binding on the parties then befere the Court, for
the currency of the then settlement, that decision, that settlement haviag
expired and .83 of Act XIX of 1878 having come into foree, could not control
the power of the revenue authorities o settle the land in question with tho
plaintiff who was its proprietor.

Held per Oromzey, J., that, with rcference to sg. 43 and 83 of Act XIX of
1873, the Civil Courts could not relieve the plaintiff of his liability to pay revenue.

Held, by the Court, that, in the absence of proof that the agreement by the
purchaser was intended to extend beyond the period of the gettlement then current,
snd that it was binding apon his representatives in title, the plaintiff could not
obtain the declaration which he sought.

Tars was an appeal to the High Court frem an original decrce
of Rai Makhan Lal, Subordinate Judge of Allahabad, dated the

29th February, 1879, dismissing the plaintiff's suit. The facts of
tho case are stated in tho judgment of Spankie, J.

Mr. Conlan, Mr, Howard, and Lala Ram Prasad, for the appah
Ians.

The Senior Government Pleader (Lola Juala Prasad), Munshi

Hanuman. Prased, and Babu Oprakash Chander Mukarfi, for the
respondents.

Sravnxig, J.—~The plaintiff, appellant, alleges that Sheo Ghulam
Singh, Beni Bingb, and Maidan Singh were the owners of a six
annas shure in taluka Mawaiya in the district of Allahabad: they,
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Jjoining with the owners of a five annas share in the same estate, sold,
under a deed of sale of which the correct date is not known, their
zamindari rights to one Ghulam Muhammad, on conditien that
the vendors should remain, -in perpetuity, in possession of 1,845
bighas of land as their “ malibana,” withous payment of vent, and
the rateable Government demand, the latter being payable by the
vendees, along with the revenue of the remaining portion of the
estate sold : Ghulam Muhammad sold his right o Ghulam Ali,
who again sold it to Dulhin Begam, the wife of Gthulam Ahmad,
and she transferred it to the defendants: the original vendors
sold, on the 7th Janwary, 1851, one half share of the resumed
malikana, also called “ nankar,” land to Lala Madko Prasad: in
she course of time after his death this share passed into the hands
of Lala Makhan Lal by auction, in execution of a decree, held on
the 20th January, 1873 : Makhan Lal died on the 15th June, 1877,
and the present plaintiff is his brother, and the proprietor and
in possession of the lands in dispute: in the recent seitlement the
dofendants prayed the Settlement Officer to exempt them: from the
payment of the vateable rovenue of these lands, and to make the
plaintiff responsiblo for it: the Settlemcnt Officer on the 28th
January, 1875, rejected their prayer: on appeal to the Commis-
sioner, that officer, on the 15th August, 1875, held the plaintiff res-
pongible in future for the rateable revenue payable on the land:
the Board of Reveuue, on the 1st September, 1878, and again in

* yeview on the 23rd December, 1875, affirmed the Commissioner’s
order.,

Tha plaintiff desires to enforce the original contiact between
the vendors and veudees, whose representatives the parties to the
guit are, as against the defendants, and he avers that on the 14th
Mavch, 1853, asimilar claim regarding this “rankar’ land was
decided by the late Sudder Dewany Adawlat in appeal (1) that
decision was final in the case, and is binding upon the present defen~
dants.  The relief sought by the plaintiff is as follows : (i) That in
accordance with the original contract entered - into between the
contracting parties, the plaintiff be exempted: from paying the
tateable revenuo as against the defendants without any injury to

Government: (i) That the defondants be ordered to pay, as here-
(1) Bhoo Glulam Singh v, Dullin Begam, 88, D, A, Rep, NoW. P, 138,
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" tofore, the vevenue of those lands: (iii) That the defendants be

ordered never to claim and demand from the plaintiff the revenuc
they may have to pay for those lands.

The defendants contended that the suit was not cognizable by
the Civil Cowrt, and the Settlement Courts had fall power to assess
the revenue upon the plaintiff, the revenue being payuble by the
porsorL in proprietary possession of the land, whether or mot it
has been held as “ nankar” and reunt-free, They also contend
that tho plaint discloses no cause of action against them: the set-
flement orders are not an award of right in favour of defendants
with respect to the land: the Commissioner and Sudder Board of
Revenuo simply declare the Government right., They further urge
that the original vendces never remitted the rent in perpetuity
(naslan Dad aaslan), and if they did, the remission could only be
legally in force as against the grantor persamally, it cannot be en-
foreed - against his heirs and represenfatives: the decree of the
Suddar Dewany Adawlat (1) referred to by plaintiff cannot control
the anthority and powors of settlement officers whose orders are
final and eonclusive. They also state that the extent of the
“nankar’ land has been wrongly given in the plaint.

The Subordinate Judge Jaid down two issues: (i) Whether the
settlemont order holding the plaintiff liable to pay the Government
revenne gives rise to a cause of action against the defendants or not,
and whether a suit for a cancelment of such a settlement proceed-
ing is cognizable by the Civil Court or mot: (ii) Whether the
defendants’ predecessors, having remitted in perpetuity the rent of
the land in suit, had taken on themselves the payment of ‘it, and
whother that act can be enforced in the plaintif’s favour as against
the defendants or not. On the first issue the Subordinate Judge
held that, if the plaintiff claims o have been originally in possession
of the land 2y “lakheraj” without payment of revenue, and that the
Settlement Officer had assessed it with revenue, the Settlement
Officer’s order might be the ground of an action, but the suit should
b instituted against Government ; but if tho plaintiff means that
the original vendees had taken wpon themselves to pay the revenue
of the laud 1ndispute, the canse of action would acerue on the date on

(1) Sk eo Gloulam Singh v. Dulhin Begam, 8 8, D, A, Rep., N7V, P., 138,
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whieh the plaintiff was compelled to pay the revenue for defendants :
it might be assumed that when the defendants presented this peti-
tion that the plaintiff’ should be made to pay the revenue, their
proceeding gave a cause of action to plaintiff : but the Settlement
Officer was competent to cancel the maaf grant by a zamindar, and
to make the sefttlement with any one, and although the plaintiff
does not ask that his land should continue free of rent, yet his
prayer, that the liability for payment of the rent of the land in suit
which has been imposed on him by the Settlement Officer may be
removed from him and transferred to the defendants, is one opposed
to the terms of s, 241 of Act of XIX of 1873, On the second issue
the Subordinate Judge’s decision is not quite clear. He appears to
think that the plea of defendants was based ons. 81 of Act XIX of
1873, and he cites it as in the margin (1) : the defendants had
stated that the agreement was entered into in 1830, when the
term of settlement expired : none of the parties to the contract
were alive, and the performance of the contract could not be en-
forced against the defendants, This plea, however, the Subordinate
Judge considers. that he is not called upon to determine, because
he finds that the suit in the shape in which it has been brought is
not. cognizable. He, therefore, dismissed the plantiff’s claim with
costs. It is mow urged in appeal that the order of the superior
settlement authorities declaving that the plainiiff was lable to
pay rent on his holding having been made at the instance of the
deféndants, the lower Court is wrong in finding that there was no
canse of action at the date of the suit. The second plea urges that
the land being held rent-free under a valid and subsisting contract,
and the defendants having ignored that contract in their petition
to the Settlement Officer, plaintiff was compelled to sue them in
order to establish their liability to himself to continue to pay to
the Government the rent due en the holding under the terms ‘of
the contract. -The third plea insists that as the land had been held
rent-free for years piior to the passing of Act XIX of 1873, under
a judicial decision, the Settlement Officer had no power to assess the

(1) Geants of land held under 8 - mob o8 against his representatives afier
written instrument (whether exécuted - his death) during the continuance of the

before or after the passing of thiy Aet) settlement of the district in which the

by which the grantor. expressly agrees - land is situate, which was eurrent st
that the grant shall pobt be resumed, the date of the grant,
shall be held valid as againat him (but
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said land with revenue: the lower Court bad applied s, 241 erro~
neously to this suit: the plaint raises no question in or by which
the interests of Government are concerned or prejudiced: the
purpose of the suit is to have it declared that, as between plaintiff
and defendants, the latter ave linble for the peyment of the rent of
the former’s holding: the present claim in no way tends to
weaken the security for ilic payment of the Government revenue:
it is not denied that the land is liable for the Government demand.

On the assumption that the plaintiff can sue to enforce the
original contract of sale, as made between the original vendors-and
vondeey, it must, I think, be held that the act of defendants in
moving the Settlement Officer to assess the revenue of the land
against the plaintiff, and to relieve them of all the liability on
account of it, did give a canse of action to the plaintiff, T would,
therefore, determine the first plea in his favour. I wonld also say that
the object of the suit appears to be one for the purpose of obtaining
a declavation that, as between plaintiff and defendants, the latter are
bound to pay the rateable revenue assessed upon the land, and, there-
fore, it-is not one which is barred by s. 241, clause (), Act XIX of
1873. The plaintiff does not sue to set aside the order of the Revenuo
Courts. Nor doos he deny that the Government is entitled to its reve~
nue upon the land. Buthe prays that the defendants may be ordered
for the future to pay the amount themselves in accordance with the
terms of the contract, With such an order in his favour plaintiff
believes that he wonld be able torecover anuually from the defendants
whatever he may have been obliged to pay to the Collector as Govern«
ment revenua. The circumstanoes of this ease are not those of a grant
of rent -froe land by a proprietor. The vendorssold all their rightsand
interest in their property to the vendess, reserving to themsclves the
possession of 1,845 bighas of land to be held by them rent-free as
“nankar,” and the vendees bound themselves to pay the malguzari of
these lands to the Government. It appearsto have been partof thesale
consideration, or of an “dkrar-nama” or deed of agreement dated the
26th April, 1831, executed after the sale-deed. I fail, therefore, to-sea
that these lands ean be regavded as rent or revenue free grants by the
proprietor or any other unauthorised person to which the provisions
of the Bengal Regulation XIX of 1793, Act X of 1859, or of Act
XIX of 1873 could apply, Thera was no application made by a
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proprietor to resume a rent-free grant, or te assess rent, as payable
to the proprietor, on land held rent-free previous to the passing of
Act XIX of 1873 under a judicial decision. Nor was there any
claim to hold land free of revenue mot rccorded as revenue-free.
The lands were held rent-free by a private arrangement between the
orginal vendors and vendees, and by the same private arrangement,
or one executed shortly afterwards, the vendees bound themselves
to pay the revenue rate on the lands te the Government. This,
thercfore, is not a case in bar of which it might be pleaded that
5. 79, and other sections of Act XIX of 1878, applied. The pay-
ment of the Government revenue has always been made, and the
arrangement made in 3831 did not endanger it. These remarks
dispose of the fourth and fifth pleas in appeal.

With regard to the third plea, I cannot say that the Revenue
Courts were hound by the decision of the late Sudder Dewany
Adawlat (1), dated the 14th March, 1858. The Commissioner,
whose order of the 15th April, 1875, was affirmed by the Sudder
Board of Revenue, states in his order that the decrce was not with
the papers in the retord before him, but he did net think thut it
eould have been intended to extend beyond the time of the then
existing seitlement, and irrespective of all the proprietary changes
that might take place in these particular lands. But with reference
to the terms of 8. 83 of Act XIX of 1873 he considered that the land
was chargeable with the payment of the Government revenue, This
section provides that no length of rent-free occupancy of any land,
nor any grant of land by the proprietor, shall release such land from
its liability to be charged with the payment of Government revenue.
The deferidants moved the Settlement Officer to make it so charge-
able as they were not the proprictors, whercas the plaintiff was the
proprietor. Indeed, he now mentions that he is so. 1t is the rule
of the Settlement Department to make under s, 43 of Act XIX of
1873 the settlement with the proprietor of the land. In this
instance, the defendants did not deny the plaintiff’s title to the land,
and the judicial decision on which so much stress islaid is, as
will be presently seen, not oue declaring the land revenue-free as
against the Government, bubt one that declares the, defendants
then could neither claim rent nor revenue from the plamt]ﬂ in

(1) Skio. Ghulam Singh v, Dullin Bugamy 8 5, Dy A, Rep, NoW. P, 138,
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that suit. I cannot, therefore, hold that the Commissioner and
Sudder Board of Revenue were debarred by that decision from
assessing the proprietor in possession of the lands with the Govern-
ment revenua charged upon it, and in exempting the defendants
who were not the proprietors of the land, and were not so recorded
in the new settlement record, from all liability with respect to it
In the suit befors the Sudder Dewany Adawlat in 1853, the Set-
tlement Officer had enhancod the jama of the taluka, and had been
induced by the defendants to charge the rateable rent of the increase
upon the plaintiff’s predecessors. The Settlement Officer by an
order dated the 15th January, 1839, did so. The Judges of tho
Sudder Dewany Adawlat certainly do find that the conditions of tho

- sale-deed were that the vendors should be allowed to retain posses-

sion of 1,845 bighas of sir-land {free of either rent or revenue. But
the Court also held that the Settlement Officer was of eourse justi-
fied in assessing the jama of the taluka with reference to the pro-
duce of every bigha which was not held rent~free under a recog-
nised Glovernment grant, but he was not at liborty to demand pay-
ment [rom those who had been by private contract exempted from
payment of either rent or revenue, contrary to the agrecment cn-
tered into between the parties. The Court’s judgment goes on to
show that in 1831 the Benares Court of Appeal, by order dated
the 6th May, distinetly ordercd the malguzari of the 1,450
bighas should be taken from the purchasers, Shah Muhammad
Khan and othors, and 1ot from the old zewmindars.  Bué this Ghu~
lam Mahammad was one of the original vendess whose names were
recorded in the sale-deed, though the real purchaser was Ghuolum
Ahmad, whose dependents they were, and as the Judges of the
Sudder Dewany Adawlat found that these vendees had admitted
their liability to pay the revenno, and in fact had paid it after the
sale had fully operated, they very reasonably would and did hold
that the defendant in that suit was not at liberty to take rent in any
shape from the then plaintiffs, for the defendant was Dulhin
Begim, the widow of Ghulam Ahmad roferred to above as tho real
purchagor. During the current settlement at least she could nat
divest herself of the liability to continuo to pay the Government
revente on these lands.  Whon the settlement had expired and Act
XIX of 1873 came into operation, 8. 83 of which deelares that
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no length of rent-free occupancy, nor any grant of Jand made by
tho proprietor, shall reliove such land from its liability to be charged
with the payment of Goverament revenue, the judicial decision of
the Sudder Dewany Adawlat in 1853 might readily be regarded
by the Revenus Courts as binding on the parties then before the
Court, and for the term of the enrrent seftlement, and as not in any
way controlling their power to assess the land and settle it with
the admitted proprietor. 8o far then as the third plea contends
that the superior Revenue Counrts had no power to assess the land in
dispute with revenue, and if it is meant to urge that they cxeceded
their jurisdiction in doing so, it fails altegethor. '

Iam naw brought te the consideration of the most important
plen in the case, and that is the second. If the alleged contract is
valid and still subsisting between the parties, it may be that the plain-
-4iff is entitled to the declaration for which he prays. There isno
doubt that there was » deed of sale, and that there was subsequently
on the 26th April an “iwer-noma™ or agreement between the
original venders and vendees, which latter instrument the Judges
of ‘the Sudder Dewany Adawlat believed fo have been executed
hocause the vendors doubted the good faith of the vendees. The
Court also has held that this “ nankar *’ land was included in the
sale. The judgment states that “in 4 proceeding of the Benares
Court of Appeal under date 6th May, 1831, the Court find it stated
that Shah Muhammad Khan and others, petitioners, had represented
to the Court that Mehdu Singh and other zamindars bad sold their
eleven-anna share to them  with the reservation ( ba istasnai) of
1,450 bighas sir do biswe nankar ‘malifone hag-i-Ehud, and
that as the malguzari of this excepted land was payable by them
(the petitioners) and not by the sellors; they prayed that. the
revenne might be  demanded. from the petitioners, and not from
the sellérs, and that the dustals which kad been issued against the
Jatter might be recalled, and an order to the above effsct wad passed
accordingly: the obvious meaning of the passage in  tho verna-
calar-‘above ‘quoted is that the old zamindars had stipulited that
they should be allowed the 1,450 bighas free of rent, and the Court
cafinot accept the construction which the respondeut would put upon
the words, viz., that ths land was altogether excepted from the sale,
nox that suggested by the Principal Sudder Amin, 2iz., that all the
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JEibioners meant was thas the revenue of the 1,450 bighas should
potitioners meant was thas the 204U big
bo paid by the old zamindars through them, and not direet into the
Government treasury.” .

We must, therefore, accept the Court’s jndgment as final as to
the fact that the Jand in suit was included in the sule in 1831, and
this, indeed, is not denied by the defendants.  We must also admit
that the vendees remitted the rent of 1,450 bighas, and also that they
hound themselves to pay the Governmeut revenne on the land.

But the Court’s judgment.is by no means clearas to the exact
conditions of the deed and ikrar-nama on certain very material points,
and if the decision is obscure on these points, the decree is not
cleaver, The Court decrced in favour of the appellants (before the
Court) for possession of the land exempt from the payment of revenue
aud wasilad to the amount claimed by them. But the deeree is
silent as to the duralion of this exemption from paying revenue.
Neither the sale-deed nor the ikrar-namea were before the Court ; the
Iattor instrument, indeed, was filed in appeal, but was not pro-
duced in ihe Court of first instance. The Court, therefore, would
not admit it in evidence, considering that it would beimproper and
oppuzed to judicial usage to do so. At the same time, however,
they state that they “arve cnabled to form an opinion regarding ifs
contents and purport from the sceondary evidence adduced by the

appellants,”  This admission of secondary ovidence to prove the con-

tents of a document which they wight have allewed to be filed, if
they pleased, would now be regarded as equally opposed to judicial
usage and practice. It is most unfurtunate that the document was
not considered, as the cxcuse uassigned by the appellants for not
producing it before tho Subordinate Judge was not to my mind at
all satisfactory. They said that the opposite purty bad by a ruse
contrived to geb temporary possession of it, and that while it was
thus in their custody they fraudulently made certain alterations in
it, which rendered its production ina Court of Justice impossible.
Yet they did produce it before the Sudder Dowany Adawlat and
they do not explain how they again got possession of it. The other
side might have said with some show of reason that it was not pro-
duced in the first Court, because it bore marks of fraudulent al-
teration, and that its production before the Appellate Court was with
o view lo projudice the ease against respondent,
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However, the Jourt aceepting the sccondary evidence las nob
gone further in declaring the nature and conditions of the deed of
sale, or after-agresment, than this that the sellers were to be allowed
to retain possession of 1,450 bighas of sir-land free from cither rent
or revenue. The decision does not say whether the arrangement is
one solely between the parties and to liave force during the current
settlement, or whether it is binding for ever on the partics or their
koirs and successors. I cannot find in the judgment any- trace of

condition making the arrangement onc that was to last for ever.
I can understand the vendors receiving for their own support a
certain extent of sir-lands, but no pluusible reason is assigned why
the vendes should pay the rateable tevenue on the land heyond the
torm of scttlement, apparently then about to commence and lasting
for thirty years. We moet with cases where indulgenee is shown
for a term of settlement, but I have not found it usual in my ex-
perienec that vendecs, in leasing a plot of land to the vendors and
remitting the rent, have also undertaken to pay the nteqblc Goy-
erument demand on the land for ever.

I would also add that there scems to have been contention from
the very first rogarding the transaction. We have the authority of
the Sudder Dewany Adawlat for the fact that a deed of agreemeont
was executed in April, 1831, to make matters clearer, because the
vendors had commenced to doubt the good faith of the vendees.
If this were so, the conditions could not have been very fully stated
in the decd of sale. It may be urged that the circumstance that
the defendants and their prodecessors have continued to pay the re-
venue for 8o many years is in favour of the assumption that they were
bound by the contract, and must do so for ever, aslong as they were
simply transferees by private sale. But I would answer to this,
that so for back as 1831 litigation commenced in regard to the plat,
that it recommenced in 1853, when the opportunity pregented. it
self, and that when the settlement had expired, and a new séttlement
and record were in progress, the defendants at once cndeavoured to
rolieve themsclves of any lability for the revonue of this land. Theso
cirenmstances show that the liakility was nota firgt veadily nccepted,
and has not been admitted subsequently. There waslittle oxpect:
tion after the judicial decisions in 1831 and 1853 that any attempt
to impose rent upon the land would be successful, and since 1853
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and during the corrency of the seitlement any attempt to make the
plaintiff respongible for the revenue would have been hopeless.  But
when Act XIX of 1873 had come inte force, a new sottlement
was in progress, an opporbunity was offercd wheveby when the pro-
prietary nature of the plaintiff was admitted and racordad, the latter
should be treated ns proprietor and made responsible for the revenue
If the defendunts are to be made liable to plaintiff for the revenue
assessed upon his holding, it must be shown that they are so liable
uader the terms of the contract and deed of agreement, Thesw
instruments are not before us. The docision of 1853 was binding on
Ihe parlies then before the Court, onc of whowm was the widow of
the real purchaser of the zamindari rights of tho vendors. Fhui
decision binds those parties, but as pointed out it nowhere declares
the extent of the liability of the successors of the original vendors.
In the absence of the deed of sale and of agrecment I eannot say
whetlier or not the arrangement was to go beyond the current sol-
tlement, and whether or not the contract bound the present defendant.
T have advanced reasons for believing that the arrangement was not
one that bound the partiss “ naslan dad naslen,” and in the absence
of the oviginal documents and of any evidence of a conclusive
character that the arrangement wwas intended to be somothing
more than a personal lisbiliby attaching to the vendors during the
ourrent sctblemsent, and that it was to be regarded as imposing a
charge on the property of the vendors in foture, I could not
docree the. present claim, which is one of nausnal character, unsup-
ported by the evidence whish a Court onght to have before it whou
declaring any liability under a contract, and resting solely upon a
decision passed more then twenty years ago, and whigh appears
to be conclusive solely as between bthe partios then ltigating,

Entertaining this view of the case, I would dismiss the appeal
and affirm, though for different reasons, the decision of the lowox
QOourt with costs.

Otowmpee, §.—Upon the questions which aise in this appeal,
I am of opluion that the plajatif, who is proprietor of the land,
cannot escape his liabilily to the Govornment for the revenus
assessed on this land, with reference to the provisions of 3, 83 and.
43, Act XIX of 1873, since by s, 83 no length of rent-free ogou~
muey of any land, nor any grant of land made by the proprietor,
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shall release such land from its liability to be charged with the pay-
ment of Government revenue, and by s. 43 it is obligatory on the
Settlement Ofcer to malke the gettlement with tho proprietor of the
land. The effuct of theso sections appears to me to be to render
the plaintiff liable to pay revenue to the State upon this land,
and the Court cannot give the relief sought, as it would in effect
annul the settlement and relieve the plaintiff of a liability for
revenue to the State, which the law imposes, nor could it be granted
in this suit to which the Government is no party.

The plaintiff further seeks substantially to have it declared that
as between him and defendants the latter are bound to make good
to the plaintiff the rateable amount of revenue assessed on the land
and payable by plaintiff to the State; and he secks to impose this
liability with reference to a breach of the terms of the original con-
traet by which the original vendors, now represented by plaintiff,
sold their property to the original vendees, from whom it has passed
to the dofendants; one of the conditions of the sale being that the
original vendors should not be liable to pay revenue on a certain
quantity of land, exempted from the sule, and which is part of that
now in suit. But I am not of opinion that this liability for breach
of the original contract is shown to be incurred by defendants.
"There is nothing to show that that liabilily was other than one
personal to the pm‘tie's to the original contract. The defendants are
somo of a series of purchasers of the property sold, and the cir-
cwmstance of their purchasing the property will not suffice to
saddle them with a liability for breach of the conditions of the
original contract.

The decision of the Sudder Dewany Adawlat on which plaintiff

relies was one in which Dulhin Bogam from whom the defen-.-

dants have obtained the property was defendant, but it cannat
be said to have-gone so far as to fix this liability on these
defendants, by determining. that the possession. and . ownership
of the property. sold under the original eontract, carries with. it a
liability on .the part of whoever is owner to make good loss to
the original vendors. or their representatives incurred by a breach
of ‘the.original contract, I therefere comeur in dismissing the
appeal with costs. o
' Appeal dismissed
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