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the circumstances of this case itself to induce ns to drasv such a 1379

distinetion heve, and b is impossible to avoid remarking that if ™~ 7
matters of feeling can be admitted, and we are nob sure they should Sruau
not in arriving at the amount of what is a reasonable allowance, Dmgt\'nﬁ
the ease of a  widowad mothor”” deprived of her only son and the ~ BU*®
contingent advantages that might have accrued fo her had he

survived seems the more deserving of sympathy and considerdtion.

It is a fact not to be Jost sight of in {his case that, down to the death

of the respondent’s son, Rude Mani Singh, on the 2nd December,

1876, the appellanis made due provision for her and her child ac-

cording to their position and the family enstom, but immediately after

the latter’s decease they stop the allowance not only for the onebut

as to both.  Buch a proceeding appears indefonsible and altogether
inconsistent with the position they now take up. They are actually

in enjoyment of the profits of the share of the villages to which,

had the respondent’s husband lived, he would have been entitled,

and it is relatively to the amount of these profits that the sum to

be allowed here should he calenlated. No precedents were quoted

to us fixing any principle of computation to apply to a case like the

present, and it may well be that .there are none, for the question

that now arises involves equitable considerations that must of neces-

sity be affected by the peculiar circumstances of each individual

case. Inour opinion this appeal should e dismissed and the order

of the Subordinate Judge e affirmed with costs.

Appeal dismissed.

qum'é Mr. Justice Oldfield und Mr. Justim Straight, 1870
Jlerd.
LACHMI NARAIN LAL ixp anoruen (Deczsoants) v SHEOAMBAR TAL _° %

AND OTHERS (PrAInTIFrS).*
Prc-emption-——Liﬂn‘ta#ion-—Act XV of 1877 (Limitation Act), sch. ity -art. 10,
Held in & suil for pre-cmption, where the property had been purchased: by

the morlgagee in possession, that the purchaser obtained physicsl possgssion of
$he property under the sale, not from the date of the sale-deed, but whon Ylig cone
tract of sale beeame completed,

,‘ Held, theyefore, that, the contract of sale Having become completed: on the
payment of the purchase-money, the suit being brought within one year from the
date of such payment, wag within time,

* Beeond Appeal, No 1371 of 1878, from a decrec of Rai Bhagwan Prasad Sukbe
m-amate ‘Inige of Azamgarh, dnted bhe 17th: September, 1878, modifying a decree
of Munshi, Mata Din, Munsxf of Nagra, dated the 15th Mey, 1878)
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Trrs was a suit for pre-emption founded upen a contract con-
tained in a village administration-paper. Thefacts of the case:
are suficiently staied for the pucposes of this report in the judg-
ment of the High Court, to which the defendants appealed from
the deerea of the lower appellate Court in the favour of the plain-
4iffs. Tho defendants contended that the-snit was beyond time,
not having been mshbured within one year {rom the date of the
saie.

Lala Lalta Prasad, for the appeliants.

The Senior Government Pleader (Iala Juale FPrasad) and
Muanshi Hanuman Prasad, for the respondents.

" "The judgment of the Court, so fur as it velated o the above
contention; was as follows :

. Ovprreen, J.—The plainiiffy suc to obtain possession of a cer-
{ain share in property sold mnder a deed of sale dated 15th October,h
1873, to the dofendants by right of pre-emption under the condi-
tions of the administration-paper of the mauza. It appears that
tho vendees are mortgagees in possessiou of the property, and,
under the terms of sale, Rs. 200 were to be paid in cash to tho
vendor (mortgagor), and Rs. 98 to go in redempiion of the mort-
guge. The pluintifts brought a suit asserting their right to re-
cover the property sold by pre-emption, but it was dismissed on
319t March, 1875, by the Cowrt of first instance, on the ground
that the sale contract had not become complete so as to give a right
of pre-emption by reason of the vendor not having rcceived the
purchase-money, and this decision was affirmed in appeal. The
vendor subscquently swed to recover the purchase-money with
interest from the vendees, and obtained a decree on the 13th
Mareh, 1877, for Rs, 298, the consideration of the sule, and Rs. 70

“interest. . The plaintiffs have now brought the present’ suit; and

the lower appellate Court has decreed their claim, subject to their
depositing in Comt, thhm thuLy days of the decree becoming

- fimal, Rs. 200 payable as purchase-mouey, and Rs..98 for redemp-

tion of the mortgage. The objections taken in second appeal are
invalid, The limitation law which governs this case is Act XV .

-of 1877 and the period will run from the date on which the pur-

chaser takes under the sale sought to ho impeached physical:-pog-



VOL, 11 ALLATIABAD SERTES,

session of the property sold, " As the purchaser in the case before
us wag also the mortgagee iu possession, he must be held to have
taken physical possession under the sale from the date when the
contract. of sale became complete; his possession as morigagee
tecume then possession as proprietor under the sale, and with re-
forence to the former decision between the parties, the contract
only became compleled on the payment to the vendor of his pur-
chase~money, and it is not urged that a year has elapsed from that
date so as to bar the suit. There is nothing to show that the
lower appellate Court has mis-construed the terms of the admin-
istration~paper which support the plaintiffs’ preferential right of
pre-emption.  The second objection fails, as we cannot re-open a
question decided between the parties in the former suit. The fourth
and fifth pleas have no force. The plaintiffs cannot be liable to
pay to defendants the interest decreed against them in the suit
brought by the venddr to recover his purchase-moncy; it was
no part of the purchase-money, which is all the plaintiffs can be
called on to pay, and the former suit brought by the plaintiffs will
be no bar to the present suit, as with rofercnce to the decision in
the former suit, tho plaintiffs luve now obtained a new dause of
action.

The appeal is dismissed with costs.
Appeal dismissed.

FULL BENCH.

Bafore Sir Robert Stuarty Kt., Chicf Tustice, Mr. Justice Penrson, dMr. J usibee Spankic,
) and My, Justice Oldfield.

GAURI SHANKAR awp axoruEr (Pramwmires) o, MUMTAZ ALI RHAN
(DEPENDANT).®
Government Fevry— Leasc-—Rogulation VI of 1819-—Hlegulity of Conlract—~dct 1X
of 1872, 3. 23
‘M took o lease for three years of a-Government ferry and covenanted with the
Magistrate, who granted the lease, not to underlet or assign the lease: without the
leavo or license of the Magistrate. . M subsequently admitted B as his partner to share
svith him aqually in the profits to be derived from the leasé,  Held that such partners
ship ‘was not void by veason of the covenant not to underlot or axsign the lease, -

< Gpécisl Appeal No. 119 of 1872, decided on'the. lst August, 1872, (1) overruled.

"% Pixst ,&Qpe;il,‘No.' 111 of 1878, from a, decroe of Manlyi Nasar-ul-loh Kban, Sub-
Hrdinate Judgsiof Binda, dated the 2%nd July, 1878. - .

(1) Unveported,
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