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is, Itliiufc, aud operales as a certifioatQ o f sale, aud I  cannot regard 

ifc as an order o f Court, simply because it is signed by the Strb- 

ordiaate Judge. Tlie signature may authenticate the' endorsement, 

but ihe endorsemeHt itself is a certificate o f  sale and' a' transaction 

that confers tipon the purchasers the rights o f the m ortgagee and 

gives them an interest in iramoveablo property exceeding Bs; 100 

in value.

Old f ie ld , J.— I  eoncnr in the proposed order tor dismissing 

the appeal w ith costs. .The endorsement by  which the deed o f mort« 

gage was as.srgned to the plaintiffs as purchasers o f  it at auction 

sale is an instrument which required registration, and cannot bo 

admitted in evidenco.

Appeal lUsmhsed,
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P IA R E T  t A L  (Defendant) v, S A L IG A  i s »  another (Pi,AiisiirFF.9)»

Wajifi-ul.arz— AbscoruUnc/ co-sharers~-7'rustee— Act JX o f 1871 (^Limitalinji Act), 
s. iO— Limiialion,

AVliGW a cia'ase o f the wnjib-ul-arz o f a village stated in general terras that 
abiScoiidcra from sucfi village sliouid receive back their property on their returu, 
and oetfcttin parsoiig who abseondect- from such village beforo sucb wajib-vl-arz 
was framed, sued to enforce snoii clause aga’nsfc the purchaser of their property 
trom the co-ahaver who had taken possession o f it on their absconding, and wlio 
was no party to such wajib-ul-ctrz, alleging that theip property had vested in auoh 
eo-sharer in trust for them, held that before such co-sha''er eoulil be taken to have 
held their pL’operty as a truatee there must be evidence that lie acoeptod sacli 
trast, and this fact oQuId not be taken as proved by the teajib-ul-an:.

Held also that, assnming the trust to be established, as the purchaser had pur
chased in good faith for value and witliont notice of the trust, and was not the 
representative of such eo-sharer within the meaning o f s. 10 r f Act IX  o f 187!, 
and had been more than twelve years in possession, the suit was barred by limita
tion

Thii) Avas a suit for the possession of a certain shave in a village* 
The facts of the case are sufficiently stated fô r the purposes of this 
report in tho judgment of the High Court, to which the defeudanfi 
appealed from the decree of the lower appellate Court in favour of 
ihe plaintiffs. Tho defendant contended that the tomis of the ad-

Second Appeali No. 1217 of ISi'Sj from a decree of Manlvi Maqsnd A ll Khan-s 
Subvjvdinat® J.adge of Agta, dated thq fjth September, 1S73, ri7verainK- a decrce oS 
Maiilri Mubarak-ul-lah, Mnnsif of Mutfraj dijtsii the 27th March,



ttiinisfcratiou-papei’ did aofc create his vendors trustees for tha plain- isim̂  
tiffs, and that, asstimiog that his vendors had held the property in suit ‘
as trustees for the plaintiffs, the suit should have heea instituted '
’vithin twelve years from the date of the purchase, as i .0 did uot 
represent his vendors and had purchased bond fids for valciabla ;
’consideration and without notice of any trust.

Bahu Jogindro Nath Chcmdhvi^ for the appellant.

, Munshi Ilanuman Prasad, for ihe respondents.

The judgment of tha Court was delivered by

Old’FIELD, j .—'The plaintiffs bring tho suit on the ground that 
they are sons of G-obinda and Gopal, who many years ago abscond
ed from the village, leaving their property in tho hands of tlieir 
co-sharers as trustees, and they rest the proof of the trust on an 
entry in the adrninistration-paper of 1864. The defendant pleaded 
in effect that the plaintiffs are not the persons they represent 
themselves to be, and that there was no nuoh trust creatcd as they 
assert, and that the' property in suit was for years possessed by 
Sahib Ram, Param Sukh, and others, whosa rights aud interests 
therein were bought in 1912 sainbat, or 22 years ago, by the defend
ant at public aiictioa, and the claim has become barred by adverse 
possession’oa the defendant’s part. The Court of first instaace found 
in favour of the several pleas advanced by defendant and dismissed 
the suit.

The lower appellate Court has decreed ihe claim, holding that the 
plaintiffs are tha persons they represent themselves to bo; but it iia 
silent as to when and how those whom plaintiffs represent deserted 
their ■village; it holds that under tho entry in the adrainistration- 
paper Sahib Ram must bo considered to have hecomc trusfeo for the 
abscondcrs, and no period of limitation will bar the suit against him, 
or against his I'epresentative, tho defendant, who ptirchased at 
auction-sale his rights and interests.

This decision is clearly open to tho obfections taken in appeal. 
Accepting tho finding that plaintiffs are representatives of Gobinda 
and Gopal, %vho at some time or other deserted their villages, in or- 
der to establish the fact that fcilahib Ram and tho others held tiieir
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property as their trustees, there must be evidenco that they accepted 
such a trastj and tills fact canuofc be taken ai? proyecl by a vague 
and general entry made in an administration-paper of a date sub-' 
sequent to the relinquishment of the property by the ab.sconders, 
aud which refers to future years, to which îahib Ram and the others 
were no parties, and which merely states in general terms that 
absconders from the villaga shall receive back their property on their 
return ; and farther, could such trust to Sahib Ram and the others 
be established, the claim is clearly barred by tha limitation of twelve 
years, since the defendant is a purchaser in good faith for value 
from Sahib Ram and the others,, and is not his representative within 
the meaning- of s. 10, Act IX  of 1871, and it is not shown that he 
bought with any notice of the trust.

We decree the appeal and reverse the decree of tha lower ap
pellate Court and dismiss the suit with all costs.

Appeal decreed.
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CIVIL JURISDICTION.

Before Mr. Justice Spanhie and Mr. Justice Oldfield.

KANTHI RAM (Judoment-demor) v. BANKET LAL and othurs (Dedkee-
HOLDEES)*

SwflttSjoii a/ Dccrcc—AppUcafion to set aside sale o f Inmoveahte Prope.rly— Aiw- 
tian-purcJiam'~Ap2}eal—Act X  o f 1377 (C iv il Procedure Cock), ss. 811, 312, 313, 

58S («i).

that, altlioiigli tiiQ auction-pm’cliaser may not apply iintler a 311 of Aet 
X oE 1877 to hate a sale sefc nside, he yet may be a party ti) the pi'ijcoedmga after iuj 
applioatioii has heeu made imilei* that section, and then, if an Di'dev is miide* against 
him, he can appeal from siioh orief under s. 588 (jit) of Act X of 1877. ,

The facts of this case, so far as they ai’e material for the pur» 
poses of thi,<; report, were as follov/s; Ceriain property was sold on 
the 23rd August, 1878, in the execution tff a deerne againsf: ono 
Kanthi Earn and other persons. On the 6th September, 1S78, the 
juclgment-debtors appli(!(l to the Oourt of first instanoo to set aside 
the sale on the ground of material irregularities in pttblisbiag and 
conducting it. This application was opposed by Mangni Rani, tfio

•  Application, iSo. l6B. of 1879, for revision of au order oi! \V. Tvrri:!!, iiwi,,
.TuJge of flareiily, dateil the 10th Jiimmry, 1871*.


