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imiilly aecnseclj and where any one of them was called as a witness 
eifcher for or against bis co-defeiidanfcs. Assuming, however, that 
he re-apprehension of Kama! after an acquittal and on the same 
-jarge was unlawful, and that when he made his statement he was 
a free man, it may be that nnder s. 118 of the Act already I’efer- 
red to his evidence was admissible, but it is not evidence on which a 
Court would place much reliance, and the Sessions Judge, perhaps, 
has not overstated the case respecting it, when he, remarks that 
‘‘ it affords no proof in support of the charge, and, ttnderthe eircum- 
gtarices in w’hich he is placed, being yet on his trial, it is extreniely 
unreasonable to suppose that be would, speak the truth.” There is 
however other evidence, which in Karim Bakhsh’s case has already 
been accepted by this Court, and which in my opinion is sufficient 
to establish a very strong, presumption of the guilt of the respon
dent which his defence failed to rebut. (The learned Judge thcq. 
proceeded to consider this other evidenee).

Appeal allowed,
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APPELLATE CIVIL.

Before. Mr. Juntice Spankie and Mt\ Justice Oldfield-.

K A N A H IA  L A L  akd ahotiiek (Plaihtiek) v . K A L I D IN  (D̂ rEstDAMT) ® 
Megistratioii— Certijicate o f Sale— Mortgage.

Where tliG Siibardinato Judge of Dohra Dun made and signed th.e.fallowing 
endorsement oa a deed of mortgage of immoveable p r o p e r t y T h i s  deed was 
purchased on the 1st December, 1876, at a p.ubiic sale in the Court o fH ehra Duiij 
by JV and Jf, plaiutills, for Ite. 2,400, under special orders passed by Ihc Court on 
the 23rd November, 1875, in the case of A' and iE, pla.intifls, against It , fo r self, 
and as guardian of the heir in possession of the estate le ft hy M ”—lield per 
Spakicie, J. that this ins tramont operated as a sale-certificate, and conseq.uentlj'', 
as it related to immoveable property o f the value of Bs. 100, and upwards, it re
quired to bo registered. '

H d i  per O ldfib i,d, J.—That as the instrument operated to assign the deed o f 

Hiottgege to the auctioii-purchasers, it for the same reason recjimred to be regis
tered.

T his \vas a suit for the possession of a plot of landapperiaiuiug 
to the premises of the Victoria Hotel at Dehra Dun. The facts

* Sscond Appeal, No. 1S61 of 1878, from a decrco of W . G. T iim w , Bsi],., 
rfudRo of Saliiiranpur, da'uod the 16th September, 1878, affirming: a douree o f b'. &  
Kiilloclc. Ks(}., Siibordimitc Judge of Dchra Diin, dated the SOtli May, 1878.
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of tbe case, so far as they are material for tlxG purposes of this re- 
porfc, were as follows : The plaintiffs claimed tlie land ui virtue of ~ ~I A « . ' ' .iVÂAiriA
a transiet to tliem by sale in the execution of a dceree of a cer»
•tain deed of mortgage of the Victoria Hotel and premiseg, dated 
the 26th Septemberj 1866. They relied on an endorsement oa this 
deed as the proof of their title. That endorsement wag in the fol
lowing terms : This deed Was purchased on the 10th December,
1875, at a public sale held in the Court of Dehra Dun, by Narain 
Das and Kanahia Lai fplaintifFs) for.Es. 2,400, under special orders 
passed by the Court on the 23rd November, 1875, in the case of 
Narain Das and Kanahia Lai against Bicbard Powell for self and 
as guardian of the heir in possession of the estate left by Matilda 
Powell,” This endorsement was signed by the Subordinate Judge 
of Dehra Ddn. The defendant contended that the endorsement 
should have been registered as it was an instrument operating to 
assign an interest in immoveable property of the value of upwards 
of Rs 100. The plaintiffs contended that the endorsement was the 
order of a Court only and did not require registration. The Sub
ordinate Judge held that the endorsement operated as a, certificate 
of sale, and, with refereuce to s. 17 of tho Registration Act of
1871, should have been rcgisLored, and dismissed tho suit. On 
appeal by the plaintiffs the District Judge also held that, the 
endorsement operated as a certificate of sale; and should have 
been registered and dismissed the appeal.

The plaintiffs appealed to the High Court.

Pandit Bishamhlmr Math) for tho appellantts.

Mr. Howard, for ihe rospondont.

Tho judgments of the Court, so f<a as they arc matoriai Lo the 
above contention, wore as follows;

SrANKlE, J.— I have myself been a party to ss ruling in this 
Court that an instrixment of the nature of the eiulorsomeat on thu 
deed of . mortgage dated 26th September, 186G, would require 
registration, that is, I have held that a sale certifjcato in regard 
to immoveable property of above Rs. 100 in value wo\dd require 
registration. The oridorsoment on the back of this deed of raort- 
«Tagn, which was sold at auction nnd purchased by tho |')1aintitfs,

' "'■OL' n.j- ALLAHiBAD SEMES. S
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is, Itliiufc, aud operales as a certifioatQ o f sale, aud I  cannot regard 

ifc as an order o f Court, simply because it is signed by the Strb- 

ordiaate Judge. Tlie signature may authenticate the' endorsement, 

but ihe endorsemeHt itself is a certificate o f  sale and' a' transaction 

that confers tipon the purchasers the rights o f the m ortgagee and 

gives them an interest in iramoveablo property exceeding Bs; 100 

in value.

Old f ie ld , J.— I  eoncnr in the proposed order tor dismissing 

the appeal w ith costs. .The endorsement by  which the deed o f mort« 

gage was as.srgned to the plaintiffs as purchasers o f  it at auction 

sale is an instrument which required registration, and cannot bo 

admitted in evidenco.

Appeal lUsmhsed,
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TU711 Before Mr. Jmlice Spankie andM f. Justice OhlfiehL
/ 11,

P IA R E T  t A L  (Defendant) v, S A L IG A  i s »  another (Pi,AiisiirFF.9)»

Wajifi-ul.arz— AbscoruUnc/ co-sharers~-7'rustee— Act JX o f 1871 (^Limitalinji Act), 
s. iO— Limiialion,

AVliGW a cia'ase o f the wnjib-ul-arz o f a village stated in general terras that 
abiScoiidcra from sucfi village sliouid receive back their property on their returu, 
and oetfcttin parsoiig who abseondect- from such village beforo sucb wajib-vl-arz 
was framed, sued to enforce snoii clause aga’nsfc the purchaser of their property 
trom the co-ahaver who had taken possession o f it on their absconding, and wlio 
was no party to such wajib-ul-ctrz, alleging that theip property had vested in auoh 
eo-sharer in trust for them, held that before such co-sha''er eoulil be taken to have 
held their pL’operty as a truatee there must be evidence that lie acoeptod sacli 
trast, and this fact oQuId not be taken as proved by the teajib-ul-an:.

Held also that, assnming the trust to be established, as the purchaser had pur
chased in good faith for value and witliont notice of the trust, and was not the 
representative of such eo-sharer within the meaning o f s. 10 r f Act IX  o f 187!, 
and had been more than twelve years in possession, the suit was barred by limita
tion

Thii) Avas a suit for the possession of a certain shave in a village* 
The facts of the case are sufficiently stated fô r the purposes of this 
report in tho judgment of the High Court, to which the defeudanfi 
appealed from the decree of the lower appellate Court in favour of 
ihe plaintiffs. Tho defendant contended that the tomis of the ad-

Second Appeali No. 1217 of ISi'Sj from a decree of Manlvi Maqsnd A ll Khan-s 
Subvjvdinat® J.adge of Agta, dated thq fjth September, 1S73, ri7verainK- a decrce oS 
Maiilri Mubarak-ul-lah, Mnnsif of Mutfraj dijtsii the 27th March,


