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179 been shown in exesuting ‘the decree. It is contended that s 230
aug . Goes not apply to this case.
MK LY - ‘ ‘ . .
Kiraw Ti is true that if a decres has been transferred by assignment in
v

swasd  writing to any other person, the transferce may : apply forits execution
%EA;N to the Court which passed it, and if that Court thinks fit, the deoree
may be executed in the same manner and subject to the same
conditions as if' the application were made by such decree-holder.

Then s 2830 of Act X of 1877 would of course apply. But there is

a proviso, the conditions of which musk bo fulfilled before the

Court could allow the exeention. The proviso 'xttach(,d to s. 232 is

t.h:;.t nolice in writing.of the application shall be gwen to the trans-

feror and -the judgment-debtor, and the decree shall. not be exe-

cuted until the Conrt has heard their objections (if any) to such
execution, Until, therefore, this notice has been issued, and until

the d»jections (if any) bad been heard, the Court would not be in

& position to grant execution. Up to the date of the present appli--

cation, and though a former application had been made both under

ss. 230 and 232, and in each case an order-for serving the notice
“vequired by law had been made, the application for excention had

not been granted.  In the one case the decree-holder ceased to have

any intercst.in the decree, and in tho other, as we have seen, tala-

bano had not been paid, and no execution was ordered. Therefore

it would seem that the present application caunot be rejecied on the

grounds seb forth in the Bubordiuate Judge’s order, because no

former application for execution had been granted, and, therefore, tho
question  did ‘not arise whether “on the last preceding application
due diligenco was used to procure complete satisfaction of decree.”

W, therefore, decree the appeal with costs, and reverse the order
of the Sibordinate Judge und direct him to proceed to dispose of tho
application for execution,

Cause rem cmclc!d.
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Before Sir Robert Stuart, K., Chief Juatice, and Mr. Justice Spankic.
EMPRESS OF 1NDIA v. KARIM BAKHSH.
det X of 1872 (Criminad Procecduve Codde), a9, 140

) 272—drrest pending appecl

~Ad;nnsabslv,tJ of the eviddence of the respondens against anothor pereon. goncerned in
_lZw same offenvs ~ degomplice—d ot 1 af 1874 ( Evidonce Aet), 6,118
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X and B were acoused of being concerned in the same offence. X wag fust appre-
hended, and the Magistrate inquired into the charge against him, and commitied
him for trial, but the Court of Session nequitted K. The Lioerl Government preferred
an appeal against his acquittal, and the Magistrate arrested him with a view fo his
detention in custody until such appeal was determined. While K was zo detained, the
Magistrate inquired into the charge against B, who had meanwhile been arrested,

and made K a witness for the prosecution, and committed B for teind, K's evidence
was taken on B's trial.

. Ield per Sruave, €. J, (SPaARkIE, J. doubting), that K’s arrest was lawful, and
that his evidence was admissible against B,

Ileld per SPANKIE, J., that, assuming that the Magistrate lonked on A as an accused
persou and his arveat was lawful, the Magistrate should not have examined himas
a witness against' B, and that, assuming that £7s arrest was unlawful and that when
e made his statement he was a froe man, his evidence, if admissible, was not evidence
on which a.Court should place much reliance.

Tum facts of this case, so far as they ave material for the pur-
poses of this veport, wero as follow :  On the 3rd July, 1878, one
Kamal was tried for an offence punishable under s. 828 of the In-
dianPenal Code by Mr, H. D. Willack, Sessions Judge of Azamgarh,
and was acquittod, The Local Goverament appealed fo the High
Courb against his acquittal. Bofove the appeal was admitted, Kamal
was arrested by the order of the Magistrate of the District. Whiles
the appeal was pending and Kamal was in custody, he was made by
the Magistrate a witness for the prosecution in the case of one
Karim Buakbsh, who was charged with being concerned iu the same
offence as that for which Kamal was tried npd'acquitted by the
Sessions Jadge. While the appeal was still pending, Karim Bakhsh
was committed to the Sessions Judge for trial on charges under ss,
328 and 892 of the Indian’ Pennl Code, and onthe 24th October,
1878, was tried and acquitted. The Sessions Judge observed
with roference to the evidence of Kamal which was taken at tho
trial ns follows's ¢ His evidonco is worthless : it affords no proof
of the charge, and, under the eircumstances in which ke is placed,
being yet on his trial, it is'extiemely unreasonable to suppose that
ho would speak the truth,”

The Local Government appealed to the High Court against the
acquibtal of Karim Balchsh, contending, among other things, that the
evidanes of Kamal should not have been rejected by the Sessions
Judge,
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The Junior Government Pleader (Babn Dwarka Nuil Bunarji),
for the Crown.

The respondent did not appear.
The following judgments weve delivered by the Court

‘ Sreany, O, J,—Karim Bakhsh, the accused, respoudent, in' the
present case, was one of three men, Kamal and Ilabi Bakhsh being
the other two, who were believed to be accomplices in the drugging
of a man named Akbar Shah with whom they fell in on their travols
between Ghazipur aud a place called Birmid, and-whom, when under
the influenee of the poisonons drug they had admiaistered to him,
they robbed of a large sum of mouey which, us the fraits of some
bnsiness of his master, ho was carrying home to the latter. Kamal
wis the firgt to bo approhended on the charge, and he aftor being duly
comuitted by the Magisteato was teied Lefore the Judge of Azam-
garhand acquitted by that officer. Bat on appeal by the Govern-
ment to this Court the acquittal was set aside and Kamal, the agaused,
was convicted and scntence 1 6o rigorous imprisonment for three years,
The evidenee in the present cass is substantially the same as that ad-
duced ngainst Kamal, the Jadgs taking the samo viow that he had
done before, and also acynitting Karim Bulkhsh, and the Government
azain appealing to us against that acquittal, Iluve again cavefully
considlered all the evidenes, sud am clearly of opinion that the J udgo
has gone asfar wrong inthis case as he bud done in the case of
Kamal, and wo must set aside his order. Tor, even irrespeetive of
Kamial’s deposition, I agres with Me, Justice Spankie that the evi-
dence given by the other witnesses, and in his view of which L entive-
ly concur, is quits sufficiont for the counviction of Karim Bakhsh.
With respect to Kamal's ovidouco the Judge is of opinion that it is
worthless, scciug that he considers that “it affords no proofin sapport
of the charge, and, under the eircunstanees in which he is. placed,
heing yet on bis trial, it is extremely unreasonable to supposo that he
would speak the truth.’”” This allusion to Kawal’s evidenco was
romarked on ab the huaring, and we hiave to consider, fivst, whether
the Magisteate was justitied in re-arresting Kamal-alter lis discharge
hy ths Judge, and, second, whethor, whils so in custody again, lis
statement could be received in ovidenco against Karim Bakbsh, - I
an clearly of opinion that these two questions must hoth he an-
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swered inf the affirmative.  Kamal’s re-arrest was not only legal, hub

absolutely necessary in the interests of justice. The Government ap-
pealed, asit was by law entitled to do, against Kamal’s acquittal ; and
the effect of that proceeding was to keep him still iu peri), and it may
even be said on his trial, and his ro-arrest was simply a measure
necessary for his safe enstody pending and for'the purposes of the
appeal, and also to secure his personal presence and his punishment
should he be, as he cventually was Ly the decision of this Court, con-
victed, Such a precaution wasin the highest degree reasenable, and
wasinmy opinion {ully warraiuied by s. 92 of the Criminal Procedure
Code, which provides that a police officer may, even without orders
from a Magistrate and without a warrant, arrest “any person against
whom & masonable complaint has been made or a reasensble sus-
picion éxists of his having been concerned ins cognizable offonce.””
For theré canbe no doubb that the effect of the appeal against
Kamal's acquittal was to place, or replace, him in the position
deseribed ins. 92, Andin this opinien I find I am sapported by
the ruling of a Division Doneh of the Caleulta Court (Macpherson
and Morris, JJ.), whoin the case of The Queer. v, Gobind Towari (1)
ordered the re-arrost of Lwo acquitted persons under s. 92, direct-
ing them to be kept in custody till thic hearing of the appeal. The
reported argament addressed to tho Court by the learned Legal
RKemombrancer, Mr. H. Bell, was extremely foreible, showing, as
it did, that the power to re-arrest under such circumstances was hy
necessary implication vested in all Courts and officers with propor
authority and jurisdiction, and that “ where a Court had jurisdie-
tion over an oﬁ'cncc, it had of necessity power {o buucr the persons
aceused of the offence before it,” quoting in support of this proposi-
tion an English ease (2). Mr, Bell further successfully contended,
that ¢ the admission of the appeal revived tho charge against tho
accused, and it was absurd to treat persons. accused of murder or
of any other criminal offence as mere respondents in.an appeal.

Before the appeal was heard the ‘accused ought to be‘in tlie cus-
tody of the law.” ~ And. again ¢ under s. 207 when the Court or-
dered that an accused person who had been improperly discharged
De fried, it was not disputed that the Court could order the re-arrost
of the accused person, though there was no express provision on

C (1) I LR, 1 Cade, 281, (2) Dune v, Meihuen, 2 Bing: 63,
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1879 the point in the seetion : and in the same way the Court had equal
messA op 2uthority to redirect the re-arrestof the accnsed on the admission of
[NDIA anappeal.” These views appear to me to be eminently sensible
Camte and just, and 1 strongly approve them, affording as they appear
AKASHL

to do o sound rule to guide us in the present case. On this point
of the validity of Kamal’s re-arrest I may add that it appears to be
warranted by the spirit and principle of s, 149 of thie Criminal Proce-
dure Code, which provides that © when a complaint is made before any
Magistrate empowered to commit persons for trial before the Court
of Session, that any person has committed, or is suspected of hav-
ing committed, any offence triable exclusively by the Court of Ses-
sion, or which in the opinion of such Magistrate ought to be tried
by the Court of Session, such Magistrate may issue his warrant to
arrest such person, or, if he thinks fit, his summons requiring him
to appear to answer such complaint,” an appeal being. virtually a
Te-trial on the same facts. -

The next question is, whether the statement made by Kamal afier
his re-arrest and pending his appeal was admissible in evidence,
T am clearly of opinion that it was, and that it ought to have been
congidered by the Judge, and to be considered by us now, along
with the other evidence in the case. Such evidence would be ad-
missible in an English Court—6 and 7 Viet., ¢. 85,s.1,and 16 and 17
Viet, . 30, 8. 9—and I know of no law, regulation, or ruling in India
excluding it. In one case the English law appears to have been
followed by the Caleutta Court, Queen v. dshraf Shaikk (1), and
in the present instance there is the less reason for exciuding
such' evidence, sesing that a precisely similar statement by Kamal
was deliberately made by him in his own case, the facts of which
were identical with the present case, which resulted in his convie«
tion by this Court, and which statement very naturally influenced
our decision,

I have only to add that I do not see that Kamal’s statoment can
be said to have been given under duress, meaning, as that expres-
sion does, under illegal restraint or arrest: Lam.zl was simply by
means of his arrest in safe custody for the purposes of the Govern-
ment’s appeal, and he was legally so. (The learned Chief Justice
then proceeded to dispose of the appeal).

(1) 8 W, R. Cr, 81,
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SraNkig, J.~We have already had this case before s on the
appeal of the Queen Impress v. Kameal (1), The latter was tried
separately for the sume offence as that for which Karim Bakhsh
was committed to the Sessions Court. The Sessions Judge acquit-
ted Kamal. Bat the magisterial authoritics obtained leave to ap-
peal to this Counrt from the order of acquittal. Wheu this Court
iried the appeal, the order of the Sessions Judge was reversed and
Kamal was convicted and seuteneed to imprisonment for three
years under ss. 107 and 238 of the Penal Code.

We accepted the evidence as good against Kamal which was
adduced on the present trial of Karim Bakhsh, who has also been
acquitted by the Sessions Judge.

“There, however, is one featurs in the case which presents some
dificulty.  After Kamal had been aequitted by the Sessions Judge,
ho was re-arrested by the Magistrate, and though under duress
pnd awailing the result of the appeal made on the part of the

Crown against the order of aequittal, the Magistrate examined -

him as a witness against Karim Bakhsh, It the Magistrate regarded
Kuwmal as still in the position of an acoused person, though lie had
been acquitted, ho should not have made him a witness against
Karim Bakhsh. Tt may be that the apprehension of Kamal on the
same charge after his acquittal by the Sessions Judge was unlaw-
ful. - The appeal of tho Crown had not been admitied when the ar-
rest was made, at least this would appear tobe the ease. 8. 118
of the Indian Evidence Act makes all porsons ecompetent to tes-
tify who are able to understand the quostions put to, them, and can
give rational answers to those questions. Butif the. Magistrate look-
ed upon Kamal as still in the position of an accuged person wundexr
trial, he should not have made him a witness against Karim Bakhsh,
against whom the inquiry preliminary to commitment for the same
affence for which Kamal had been committed was proceeding,
The position of Kamal was nob that of an accused person admitted
to give evidence under pardon; nor was it that of a porson who had
boen soparately tried and convisted of an offence, and whe was
afterwards made s witness against another person charged with the
same of}'mcd. Nor was this a case. where several persons were
(1) Unreported.
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joinily accased, and where any one of them was called as a witness
oither foror against his co-defendants. Asswming, however, that
the re-apprehension of Kamal afler an acquittal and on the same
charge was nnlawful, and that when he made his statement he was
2 free man, it may be that under s. 118 of the Act already refer-
red to his evidence was admissible, but it is not evidence on which a
Court would place mach reliance, and the Sessions Judge, perhaps,
has not overstated the case respecting it, when he remarks that
¢t affords no proof in support of the charge, and, under the eircum-
stances in which he is placed, being yet on his trial, it is extremely
nureasonable to suppose that he would speak the trath.” There is
however other evidence, which in Karim Bakhsh’s case has already
been accepted by this Court, and which in my opinion is sufficient
to establish a very strong presumption of the guilt of the respon-
dent which his defence failed to rebut. (The learned Judge then
proceeded to consider this other evidence).
Appeal allped,

APPELLATE CIVIL

Before Mr, Justice Spankie und Mv. Justice Oldfield.
KANAHIA LAL anp avorner (Poarstires) . KALI DIN (Derewpanr) *
Reyistration— Certificate of Sale—Morigage.

‘Where the' Subordinate Judge of Dehra Dan made and signed the following
epdorsement on a deed of mortgnge of hnmoveable property:~-¢ This deed was
purchised on the st December, 1876, at a public sale in the Gourt of [ichra Dim,
by N aud K, plaiutiffs, for Bs. 2,400, under speeial orders passed by the Court-on
the 23rd November, 1875, in the case of N and K, plaintifls, against R, for sclf,
and as guardian of the heir in possession of the estetc left by M ?—lheld per.
Braxmiz, J, that this instrument operated as a sale-certificate, and consequently;
as it related to immoveable property of the value of Rs, 100 and upwards, it re-
quired to bo registered. : o

Held per OroeicLp, J.—That as the instrument operated to assign the deed of

mortgege to the aunction-purchusers, it for the same reason required to be regis-
tered.

THIs was a suit for the possession of & plob of land appettaining
to-tlie premises of the Victoria Hotel at Dehra Dén. The facts

" Judge of Sahiranpur, daved the 16th September, 1878, affirming o decree of ¥, &,

- # Socond Appeal, No. 1354 of 1878, from a deerce of W. €, Turner, Es

Bullock, Xag., Snhordinate Judge of Dchra Din, dated the 50th May, 1878,



