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jg  T H E  IN D IA N  L A W  B E fO R T S . [V O L .  II.

1S79  ̂ FULL BENCH.
I'just 13.

Before S ir Robert Stuart Chief Justice^ M r. Justice Turner, M r, Justice Spanhie,
and M r. Justice Oldfield.

D AR B O  ( P j l a i n t i f f )  v . K E S H O  K A I  (D e fe n d a n t ) . *

Act F / / r o / 1859 {C ivil Procedure Code), a 7.

D ,  b e in g  ab le to  sue fo r  th e  possession o f certa in  p rop erty , om itted  to do 

so, and sued in  th e  firs t instance on ly  fo r  a declaration  o f her r ig h t  t o  such property. 

T h e  C ou rt re fus ing to  m ake any such dec la ra tion  on th e  ground th a t she cou ld  sue 

fo r  posseasjioji, D  then  sued fo r  possession. H eld  th a t th e  second auit w as n o t barred  

b y  s. 7 o f A c t  V I I I  o f 1859 (1 ).

T h e  plaintiff in this suit had, on her hnsband’s death, sued one 
Kesho Hiii for a declaration o f her title to succeed as her hus­
band’s heir to certain property, and for a declaration that the 
df'fendant was not the adopted son o f her deceased husband. The 
Court of first instance dismissed this suit on the ground that the 
plaintiff was not in possession o f a large portion o f the property, 
and should therefore have sued for possession. On appeal by the 
plaintiff the H igii Court, on the 23rd July, 1874, held that the 
plaintiff was entitled for the ]u*otoction o f the property in her 
possession to a decree that the defendant was not the adopted son of 
her deceased husband, and in respect o f the property o f which she 
was not in possession referred her to a suit for possession. The 
plaintiff subsequently brought the present suit against Kesho Rai for 
the possession of this latter property. The Court o f first instance 
held that the claim was barred under the provisions o f s. 7 o f 
Act V I I I  o f 1859.

The plaintiff appealed to the H igh Court contending that the 
claim was not, barred under the provisions o f s. 7 o f Act V l f l  o f 
1859

The Court ( S iu A U T ,  C.J., and O l d f i s l d , J.,) referred to the 
Full Bench the question whether the suit was or was not so barred.

BIr, Chatterjij Pandit Ajudhia Nath, and Bahu Oprokash Chandar 
M ukarji, for the appellant.

"■ Regular A ppea l, N o . 96 o f 187S, from  a decree o f Kao Shankar Das, Subordi­
nate Ju dge o f Saharanpur, da ted  the 5th A u gu st, 1876.

(.1) Sto aliO Tuhi Ram v, Oanga Ram, I. L. B., 1 All. 252.



Mr. Cvnlan, Paudit Bis/tamOhar JVath, and Blunshi fJanuman 

Prasad, for the respondent. Daruo

The judgment of tlie Full Bench, so far as it related to this Klsuo r ., 
question, was as follows :

J u d g m e n t .—  In  so fa r  as the ap p e llan t  now  c laim s possession  

o f  p roperty  to w hich  she fo rm erly  c la im ed  a dec la ra tion  of title, we  

are  o f  op in ion  that the suit is c le a r ly  not b a rred  ; she is seek in g  a 

d ifferen t relie f, an d  the re lie f  she fo rm e r ly  so u gh t w as  re fu sed  her  

in respect o f  this p ro p e rty , on the g ro u n d  that the C ourt o u gh t  

not to exercise its d iscretion ary  p o w e r  o f  a w a rd in g  a doclam tion  o f  

title w hen  re lie f  can  be obta ined  b y  an  o rd in a ry  suit fo r  possession.
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l i t j o ’ e M r. Justice Spankte and M:\ Justice Straight,

A U D D L  SAM AD  and a n o th e r  ( P l a in t i f f s )  K A .IIN D R O  K I3 H 0 R  S ING H
(D e f e n d a n t ).*

Return o f P la in t— Appeal— Act X  o f  1817 {C ivil Procedure Code), ss. and
bS& {e)~Act M J  o f  1879, s. 2.

Although 8. 57 o f A c t X  of 1877 couteinplites the return o f the plaint, 
shouli err ir lie pitent, when it is first presented, yet tliere is nothing in-tlie word 
ing o f that section which forbids the return o f the plaint at a later stage iq the suit

W here, therefore, after the issues in a suit were framed, the Court decided 
that it had uo jurisdiotiun and re tiin ie i the pliiint to he i)rosented in the jirojier 
Court, heU that in so doing the Court acted under s. 57 o f Act X  o f 1877, 
and its decision, riot coming witliin tiie deflnition o f a “ decree”  in s. 2 of A ct X I I  

o f 1879, was not appealable as such, but was appealable u.ider s. 588 o f Act X  o f 
187? as an order.

T h e  facts o f this case, so far as they are material for the pur­
poses of this report, were as follo’.vs : The Court o f first instance 
held on an issue which it added of itself at the hearing of the case, 
after the issues had been framed by a former Subordinate Judge, 
that it was not competent to try the suit, inasmuch as the cause of 
at;tion did not arise, neither did the defendant reside within tlia 
local limits of its jurisdiction. The deoisicn of the Court ended 
in these terms: “ The plaintiffs’ suit is therefore dismissed : the
plaint is to be returned to the plaintiffs.”

* F irst Appeal, No. 91 o f J 879, from an order o f Babu Ram Kali Chaudhri, 
iSubjidinate Judge o f benaree, dated the 27th Jaue, 1879.
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