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Before M r . Justice Pearson and M r. Justice Oldfield.

M A D H O  D A S  and o th ees  (P la in t i f f s )  v. R U K M A N  S E V A K  S IN G H  and 

OTHERS (D e fen d a n ts ).*

Act V I I I  o f  1859 (Qivil Procedure Code), s, 377—Review o f  fitdgniex,t— Limitation.

The plaintiflf in a suit applied, more than two years after the proper time, fo r a 

review  of the judgm ent in such suit, filing w ith his application a copy o f a decision by 

the H igh  Court, which had been passed subsequently to the date o f such judgm ent, in  

support o f a contention contained in his application which should have been, but waa 

not, urged at the hearing o f liis snit. Such contention and the other arguments and 

statements contained in his application m ight have been adduced w ith in  the time 

allowed by  law  fo r an application fo r a review  o f judgm ent. H eM  that, as such con­

tention m ight have been urged at the first hearing o f the case, tl\erS was no “ just and 

reasonable cause”  fo r preferring the application after time, and the Court o f first 

instance was therefore not warranted in granting the application and review ing ita 

judgment.

T h e  facts of this cage' were as follows; On the 9th May, 1868, 
one Rajnit Knar, as the guardian of her minor son, Rukraan Sevak 
Singh, borrowed jointly with one Ajudhia Prasad Singh certain 
moneys from one Harakh Chand, and gave him a bond for the pay­
ment of such moneys, which charged amongst other properties cer­
tain immoveable property belonging to Rukman Sevak Singh with 
the payment of such moneys. This bond was executed by Ajudhia 
Prasad Singh for himself and as attorney of Bajnit Kuar. In 
March, 1873, Harakh. Ohaud sued to enforce payment of this bond.
The Subordinate Judge, on the 23rd August, 1873, gave the plaintiff 
a decree against Ajudhia Prasad Singh, who confessed judgment, 
but refused to pass a decree against the minor or his property, on 
the ground that his mother had no power to borrow money on his 
behalf or to alienate his property without the permission of the 
District Court, which had granted her a certificate o f administration 
under Act X L  of 1858 in respect o f her minor son’s property.
On the 3rd November, 1875, Harakh Ohand applied for a review o f 
this judgment, stating that he did so, “  with reference to evidence 
which could not be adduced either when the case was decided or 
within the period allowed by law.”  The application pointed out 
that Rajnit Kuar had not as the Subordinate Judge considered been
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*  Hegular A ppeal, JSfo. 23 o f 1877, from  a decree o f Rai "Bakhtawar Singh, Sub>. 
ordinate Judge o f Benares, dated the 29th Novem ber, 1876.
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j 1879 granted a certificate of administration under Act X L  o f 1858 in res*
 ̂ T daT  minor son’s property, hut a certificate under Act X X V I I
.ADHD AS collect the debts o f her deceased husband, and that the

ivAKSHuiH. H ’gb Court on the 13th August, 1875, had decided, in a suit by 
one Kishna Ram against the defendants in the present suit, that 
Jlajnit Kuar did not stand in need of obtaining perraission from the 
District Court to borrow money on behalf of her minor son or to 
alienate his property, as she had not been empowered by the District 
Court under Act X L  of 1858 to administer his estate, A  copy of 
this decision by the High Court was the new evidence on which 
the plaintiff relied. The Subordinate Judge admitted the applica­
tion, and, notwithstanding th^t the minor was not then properly 
represented in the suit, reheaifd it, and on the 29th November, 1876, 
in review o f his first judgment, gave the plaintiffs representatives, 
the plaintiff having meanwhile died, a decree against the minor’s 
property, observing that the minor might sue to have the acts of 
his mothe? set aside w}ie?i he hecawe of age, i f  he had been injured 
by them,

The plaintiff’s representatives appealed against this decree to the 
H igh Court, contending that the minor should have been properly 
represented in the suit, and the Subordinate Judge then should 
have determined whether the charge which they sought to enforce 
pn his property was valid or not,

Munshi Hanuman Fra,md, for the appellants.

Mr. Ross and Munshi Kashi Prasad, for the respondents.

The judgment o f the Court was delivered by

P earson, J.— This appeal has been pending here for more than 
two years because one of the defendants, respondents, viz., Rukman 
Sevak Singh, who is a minor, was not property represented. He 
is now at last represented by Dip Narain Singh, who has been duly 
appointed his guardian, and the appeal is ready for hearing. The 
appeal relates to a judgment passed by the lower Court on the 29th 
November, 1876, in review o f a former judgment dated 23rd 
August, 1873. The decree is in favour of the plaintiffs, appellants ; 
but one o f the grounds of the appeal is that the minor aforesaid was 
not duly represented in that Court. An objection has been taken 
by the counsel for the guardian of the minor on his behjilf that



the review was iniproperly granted more than two years after the io?9
date o f the judgment originally passed in the suit, without any j
Sufficient explanation of the long delay in making the application ». 
for I’eview. W e have considered tke objection, and are o f opinion Sb^a'k SiI 
that it is valid and must be allowed.

The application for review of the judgment passed oil the 23rdl 
August, 1873, bears the date of the 3rd November, 1875, aad the ex­
planation which it offers o f the delay o f more that two years in 
preferring it is that fresh evidence has come to hand, which could 
not be adduced either when the case was decided or within tha 
period allowed by law. The evidence so tendered was a copy o f a 
judgment of this Court dated 13th August, 1875, in regular appeal 
No. 151 of 1874, Ato Kuar and Rajnit Euar herself and as guard­
ian of Rukman Sevak Singh, minor, defeiidaiits, dppellants, v.
•Kishna Ram, plaintiff, respondent; In that case, in reference 
to a transaction then in question between the parties aforesaid, the 
Court remarked that the minor’s mother was competent to act id 
the transaction as his guardian, and, as she had not been empowered 
to adrainistei his estate by the Civil Court, was not bound to 
obtain its sanction to her proceedings. The object of filing the 
judgment containing the remark aforesaid was to support the con­
tention that the nlinor was bound by the mortgage-deed executed 
by his mother as his guardian in the present case. The judgment 
so filed was not properly speaking evidence at all. I t  was merely 
authority in support of a contention which should have been urged 
Upon the Subordinate Judge when hearing the case in the first 
instance.

W e do not say that the grounds set out in the application foif 
review were not good grounds for granting a reviewj nor can they 
be called in question. But, however good they were, the applica­
tion could not be granted unless just and reasonable cause were 
shown to the satisfaction of the Court for not having preferred it 
within the time allowed by the law. In  this case no such just and 
reasonable cause was shown. The reference to this Court’s judg­
ment dated 13th August, 1875j was a mere blind. The argument 
to whieh that judgment gave countenance and the cither arguments 
and statements cont:iined iu the application might have been adduced 
within the proper timej
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The lower Court was not therefore warranted ia granting the 
application and reviewing its former judgment of 23rd August,
1873. We accordingly allow the objection taken here on behalf 
of the minor respondent, and dismiss the appeal with costs, and set 
aside the judgment and decree dated the 29th November, 1876.

CIVIL JUEISDICTION.

jSe/bre M r. Justice Pearson and M r. Justice Olilfield.

STTLTAN KUAJJ (J od gm en x -d eb tok ) v. G U L Z A E I L A L  (D e c b e e -h o lb e b ).*  

Execution of Decree— Sale o f  a M om y-ieeree— Act X  o f  1877 {C iv il Procedure
Cede), ss. 166, 2?3.

Held that Act X  o f 1877 does not contemplate the sale o f a decree fo r money 
as the result o f its attachment in the execution o f  a decree, and the attachment o f 

a decree for money in the made ordained in s. 273 cannot lead to its sale.

also that the last clause but one o f s, 273 applies to other than money-

decrees.

W hore two decrees for money, although they were not passed hy the same 

Court, were being executed by the same Court, held that the provisions o f  the 
first clause o f s. 273 o f A c t X  o f 1877 were applicable on principle.

T h is  was a reference to the High Court, under s. 617 o f Act X  
o f 1877, by Mr. R. F. Saunders, District Judge of Farukhabad. One 
Sultan Kuar, on the 8th August, 1878, obtained a decree against 
one Lahro Bai and certain other persons for Bs. 500, in the 
execution of which she caused certain immoveable property to be 
attached as the property of the judgment-debtors. One Gulzari Lai 
objected to the attachment o f this property, claiming it as his own, 
and on the 14th September, 1878, the Court to which the decree 
had been sent for execution ordered that the attachment should be 
removed, and that Sultan Kuar should pay the costs of the objec­
tion, which amounted to Ks. 25 or thereabouts. Gulzari Lai, in 
order to enforce payment of this amount, caused Sultan Kuar’s 
decree to be attached in the execution of the order dated the 14th 
September, 1878. Sultan Kuar objected to the sale o f her decree 
on the ground that Act X  o f 1877 did not contemplate the sale 
o f a decree for money. The Court of first instance disallow'ed the 
objection and directed that the decree should be sold, Sultan Kuar

*  Reference, No. I o f 1879, by R. S'. Saunders, Esq., Judge o f Farukhabad.


