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from one Court to another is an application to keep a decree in 
force. W e accordingly decree the appeal with costs, and revers
ing the orders of the lower Courts, direct the Court of first instance 
to proceed with the application according to law.

Appeal allcioed.
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Before M r . Justice Pearson and M r .  JnsHce Oldfield.

U A G IIU  R A M  AND 0THBK3 (JnDOMENT-DEBIORS) V. D A N N U  L A L  (D b c r e e -

h o ld e e ) .*

E x e c u t io n  o f  D e c r e e  ■ -  Proceed in g  to en force decree— A c t  X / F  o f  1859 

(L im ita t io n  A c t ) ,  s, L im ita tion .

Application fo r the exeaation o f a deoreo was made on the 2 'st Decem
ber, 1864, and ia pursuance o f such application the notice req^uired by law  was 
issued to the ja  igmeut-debtor. On the 7th i ’ehruary, 1865, the Court executing 
the decree called on the decrce-holder to produce proof o f the service o f such 
notice within four days. On the 23rd February, 1865, in consequence o f the 

decree-holder having failed to produce such proof, the Court dismissed the appli
cation. There was no proceeding either o f the decree-holder or o f the Court 
between the 7th and tlie 23rd February, 1865. On the 18th February, 1868, appli
cation was again made for the execution of the decree. Held that the proceeding 

o f the Court o f the 23rd February, 1865, striking o il the form er applicatilon for 

default o f prosecution was not a proceeding to keep the decrce alive, and the 

latter application was therefore beyond time.

T h is  was an application for the execution o f a decree. The 
facts of the case are sufficieutly stated in the judgment o f the 
High Court, to which the judgment-debtors appealed from tho 
order of the lower appellate Court granting the application. The 
judgment-debtors contended that the application was barred by 
limitation.

Lala. Lalta Prasad, for the appellants.

Munshi Hanuman Prasad, for the respondent.

The judgment of the Court was delivered by

P e a r s o n , J .— The question is whether the application o f  the 
18th February, 1868, was within time. The last preceding appli-
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* Second Appeal, No. 67 o£ 1878, from an order o f H. A . Harrisun, Esq., Judge 
o f  Mirzapur, dated the 29th April, 1878, reversing an order o f M irza Ab id  A ll 
Beg, Subordinate Judge o f Mirzapui-, dated the 1st March, 1876.

40



1879 cation was made on the 21sfc December, 1864, and ia pursuance 
thereof notice was issued to the judgment-debtor. On the 7th Feb-
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V. ruary, 1865, the Court required the decree-holder to produce proof 

o f the serv'ice o f the notice within four days, and on the 23rd idem, 
in consequence of his having failed to comply with the requisition, 
struck oflF the application.

The fu'Rt Ooin’t has held the application of the 18th February, 
1868, to have been beyond time, being o f opinion that the period 
of three 3 êars allowed by law should be reckoned from the 7 th Feh- 
ruaiy, 1865, the date on which the decree-holder ceased to pro
ceed in the matter o f the application o f the 2:1st December, 1864. 
The lower appellate Court has held that the period o f limitation 
should be reckoned from the 23rd February, 1865, the date on 
w'hich the application of 21st December, 1864, was struck off, and 
consequently that the application of 18th February, 1868, was 
within time. The first plea in appeal impugns the lower appellate 
Court’s ruling on the point in question, and is accepted by us as 
valid.

There was no proceeding either of the decree-holder or of the 
Court between the 7th and 23rd February, 1865. On the part of 
the decree-holder, instead of action, there was inaction; and the 
Court’s proceeding o f the latter date striking oif the application 
for default of prosecution was certainly not a proceeding to keep 
the decree alive. The view we take appears to us to be strongly 
supported by some of the observations in the Privy Council’s judg
ment dated 14th July, 1870, in the case of Dhiraj Mahtah Chund 
Bahadur v. Bulram Singh Baboo (1 ) as well as by the judgment 
(2) to which the lower appellate Court refers in support o f its own 
view.

W e accordingly decree the appeal with costs, reversing the 
lower appellate Court's order and restoring that o f the Court of 
first instance.

Appeal allotoed,

( I )  5 B, Xi, B., a t p, 616. ( 2 )  Boy Dhuiiput Singfi Roy v.
M udhom ottec D d i n ,  11 IJ. L  E . ,  23


