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Before M r. Justice Vearson and M r. Justice Oklftold.

KAGHU HATH D A S  C P i.a in i iff ) v . ASHBAF HUSAIN KHAN a s d  akothbb
(D e p e n d a n t s ) .  *

A ct X 0^1877 (C iv i l  Procedure Code), s. U l — Set-off- Mortgage.

The usafrtfctiiary mortgagee o f certain land suetJ -8 mortgagor for the 
money due unJer ,t!ie mortgage. The mortg^agor alleged that the mortgagee hacj 
committed waste and was liable to him for compensation which he claimed to set-oif. 
i7eW that under 8. 111 o f Act X  o f 1877 tlie amount o f such, compensation could 
not he set-uff.

T h e  facts of this case, so far as they are material for the purposes 
of this report, were as follows : On the 12th September, 186&,
Ashi-af Hiisain Kliau and Sharif-un-nissa, who each owned a* 
certain share in a garden, jointly ^ave Hingan Lai a usufructuary 
mortgage of their shares for a term of fiv’e years. Hingan Lai’s 
interests under this mortgage were sold in the execution of a decree^ 
and were purchased by Raghu l^ath Das, v/ho in January, 1878, 
sued Ashraf Husain Khan and Sharif-un-nissa, the term of the 
jnortgage having expired, to recover Rs. 509-4-0, the money due 
under the mortgage. The defendants claimed to set-off their shares 
of a sum of Rs 1,161-1-4, being the value of certain trees which 
they alleged had existed in the garden, and which Hingan Lai had 
eHher cut down or destroyed, and of the materials of certdin build
ings which they alleged had existed in the garden, and whieh Hingan 
LalhadpnlloJ down and sold the materials of. The Court o f firs£ 
instance, iu giving the plaintiff a decree, allowed the defendants es 
set-off of Rs. 275 on aeeonnt of the acts of waste committed by 
Hingan Lai. On appeal by the plaintiff the lower appellate Court 
held that the defendants were entitled to a set-ofF on such account, 
but reduced the amount to Rs. 150.

The plaintiff appealed to the High Court, contending that the- 
8et-off claimed by the defendants could not be allowed.

The Senior Pleader (Lala Jxmla Praaad) and
Munshi Hanuman Pragad, for the appellant.

* Seeait3 Appeal, N&. 1031 o f 1870, front a decree o f  Rai Bakhtawar Singh, 

Sahordinate Judge o f Benares, dated the 9th September, 1878, tnodifyinga decree 

o f  BabvJ Paimocla Ctarn BftnarjijMwisif a ! Benares, datei tiws 22nd June, 1S7&.

THE INDIAN LAW REPORTS. [VOL. I h



Mir Ahhar Husain, for the respondents.

The judgment of the Court, so far as it rehited to the above con
tention, was as follows :

JoDasiGNT.— We are o f opinion that the plaintiff’s objection to 
the set-off allowed by the Courts below is valid. Under s. I l l ,  
Act X  of 1877, it is only an ascertained sum of trtonej' lognlly 
rocoverable that can bo the subject o f set-off, and it is necessary 
that in such claim both parties fill the same charactor as they fill 
in the plaintiff’s suit, the claim must be^^tiiruand determinate and 
actually duo and in the same right and of tbo same kind. The 
claim bj the defendants in this -suit, for t'stimated damages to pro
perty mortgaged as security for money lent, does not moet the 
requirements o f the law, so, as to bo capable of being set-off against 
the plaintiff’s claim for the money lent.

It  has been held that mesne profits is in the nature oP damages 
and is not a debt so as to form a subjeet of set-ofi (1, j and it was 
held in a suit by a carrier for the price of the carriage o f goods that 
the defendant cannot set off the amount o f damages clainud against 
the plaintilF for injury to the goods, but must sue to recover the 
damage in a separate suit (2). We must therefore allow the plain
tiff’s appeal.

APPELLATE CRIMINAL.

V O L . I I . ]  A L L A H A B A D  SERIES.

Before M r  Justice Pearson and M r. Justice Spanhie,

EMl’ KESS OF IKD IA  o. BALDISO SA H AL

AUempt to obtain an Illegal Gratification— .i.rt X ^ V  o f  1860 (Pena{ Code), s 161 

— Act X  o f  1872 {Crirninil Procedwe Code), ss. 2 8, 351 - Warrant case— Oc/ei/cc — 
Siyht o f  accused person to cross-‘xamina the witnesses fo r  the prosecution— Power o f  
the Court to summon material witness.

T o  ask for a bribe U an atc .mpt to obtain one and a bribe m i j  be asked for as 
effectually in implicit as in explicit terms.

W iiere, therefore. B, wh) was employed as a clerk in the Pension Department, 
in an intenview with A, who was an appliaaat for a pension, a fter referring to his 
own influence in that department and instancing two eises in which by that 
influence iacreased pensijns had been obtained, proceeded to intimate that any 
thiog might be effected by “  iar-^ awai, ”  and on the orerture being rejected,

(1 ) Jiuieerummom Opadk^a r. Grijanimd Opad/tj/a, 7 W } m. U e p . ,  218.

(2 ) Scanlan v. Merrold, 10 W . K., 285.
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