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 ̂ under clause (n ), s, 95 o f Act X V I I I  o f 1873, is I  think confined 
to the determination of the immediate matter of the application, 
the dispossession otherwise than by law o f the tedant,— see 2l/n«- 
gowlee Singh v. Flossein Bux Khan ( I ) .  It  seems to me that it 
was not intended to give the Revenue Court when disposing of 
such applications a jurisdiction to decide finally questions o f title 
or succession under Hindu law. The Act seems to recognise a 
distinction between suits and applications, for the former are alone 
provided by the Act with a regular procedure under chapter vi. lu  
the former also the decisions on questions of title would come 
before the Civil Court by way o f appeal, whereas there is no 
appeal to a Civil Court in the latter. These are considerations 
which may make one hesitate in holding that it was intended that 
decisions should be final on matters outside the immediate object 
o f the application and otherwise peculiarly cognizable by Civil 
Courts.

The appeal should be tried by the lower appellate Court ou the 
merits.

1879

Before S ir Robert Stuart, K t., Chief /uitice, M r. Justice Pearson, M r. Justice 
and M r. Jitslice Oldfield.

I h t h e  M a t t e r  o f  t h e  P e t it io n - of GUR D A Y A L .

Act X  o f  1S72 f  Code o f  Criminal Procedure), s. —Sanction to prosecute—Reltitit'e
positions o f  a Magistrate o f  the First Class, the Magistrate o f  the District, and the 
Court o f  Session,

Held (O l d f i e l d ,  J,, dissenting) that, for the purposes of s. 468 of Act X  of 1872, 
a Magistrate of the First Class is subordinate to the Magistrate of the District, and 
consequently application for sanction to prosecute a person for intentionally giving 
false evidence before the Jormer may, where such sanction is refused by the former, 

be made to the latter, and not to the Court of Session, which has not power to give 
Buch sanction.

T h is  was an application to the High Court for the exercise o f 
its power of reviaon under s. 297 of Act X  of 1872. One Gur 
Dayal was tried at Allahabad by Mr. E. White, a Magistrate o f tlie 
First Class, on a charge o f dishonestly receiving stolen property, an 
offence punishable under s. 411 o f the Indian Penal Code, and on 
the 8th August, 1878, was acquitted by the Magistrate. Gur Dayal 

(1 ) 7 B. L . E., at p. 679.
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’ S79 suBsequontly applied to the Magistrate, under s. 468 of Act X  ot 
" t  i e  M a t -  1 8 ^ 2 ,  for sanction to prosecute one Hira Lai and certain other 
;R OF iiTB persons, who had given evidence against him in the Magistrate’  ̂
îî DATAt. Court, for making a false charge against him, and giving faUc 

evidence, offences punishable under ss. 193 and 211 of the Indian 
Penal Code. The Magistrate refused to grant such sanction. Gat 
Dayal then applied to Mr. H. A. Harrison, Sessions Judge of Alla
habad, for sanction, and on the 15th August, 1878, the Sessions Judge 
granted the required sanction. On the 24th August, 1878, the Ses
sions Judge, having noticed the case a? Imperaiix v. Padmanabh Fai 
(1), cancelled the permission to prosecute previously granted, on 
the ground that Mr. White was subordinate to the Magistrate of tho 
District and not to the Court of Session within the meaning of s. 
468 of Act X  of 1872, and the application for sanction to prosecuto 
must be made to the Magistrate of the District.

Gur Dayal now applied to the High Court to revise the order o f 
the Sessions Judge dated the 24th August, 1878. The Court 
(Oldfield, J.) referred to the Full Bench the question whether tho 
Sessions Judge had power, under s. 468 of Act X  of 1872, to sanc
tion the prosecution demanded by the petitioner.

Mr. L . V illon , for the petitioner, contended that the Court of 
a Magistrate of the First Class is “ subordinate”  to the Court o f 
Session, for the purposes of s. 468 o f the Criminal Procedure Code. 
S. 468 should be read by itself and not with s, 37. These sections 
provide for different matters. S. 468 contains pi-ovisions of a judi
cial nature, while the nature of the provisions in s. 37 is executive, 
S, 37 cannot govern s, 468.

The Jtmior Government Pleader (Babu Dioarha Nath Banarji)^ 
for the Crown, contended that s. 37 of the Criminal Code governed 
s. 468, and the Court of Session in this case had no power to sanc
tion the prosecution demanded.

S t u a r t , C. J .—In-the present ease Gur Dayal, the applicant to 
us in revision, had been charged and tried before the Joint Magis
trate of the First Class under s. 411 of the Indian Penal Code and s. 
505 of the Criminal Prooediiro Code as an alleged receiycr of stolen 

(1) I. L  U., 2 Bom, 354.
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property. The evidence against him consisted chiefly o f state-
ments made by four dallals, residents of AUahabad, but these were

’  I n  t h p  M
considered so suspicious and untrustworthy that the Magistrate teb oi i .
dismissed the case. Gur Dayal then applied to the Sessions Judge quk Dai

under s. 468 of the Criminal Procedure Code for permission to pro
secute the dallals for giving false evidence under ss. 193 and 211 
o f the Indian Penal Code, and such sanction the Judge gave by an 
order dated the 15th August, 1878, Subsequently, on a decision 
by a Division Bench of the High Court of Bombay, Melvill and 
Pinhey, JJ., being brought to his notice, by which it was ruled 
that the Magistrate of the District, and not the Sessions Judce, had 
the power to give the sanction contemplated by s. 468 o f the 
Criminal Procedure Code, he recalled his order and cancelled the 
sanction he had given; and, in my opinion, he clearly had power to 
do this.

The same question arises in this Court in a revision case before 
Mr. Justice Oldfield, who has referred the matter to a Full Bench, 
and we are now, after argument at the Bar, to decide the question.

I  generally concur in the ruling of the High Court o f Bombay.
To my mind it is unnecessary to make a nice examination of the 
Ci-iminal Procedure Code for the purpose of ascertaining the rela
tive position and powers of tho different judicial officers in parti
cular cases and'in particular circumstances, for it is clear to me that 
the present case must be disposed of by the construction to be put 
upon s. 468 read with s. 37 o f the Criminal Procedure Code ; and 
with reference to the latter section I  do not appreciate the distinc
tion which was taken at the hearing between the Magistrate as an 
executive and the Magistrate as a judicial officer. No doubt s.
468 contemplates a purely judicial proceeding, but that view o f 
the matter is, in my opinion, not only not inconsistent with s. 37, 
but that section helps us to interpret s. 468, by providing as it 
does that all Magistrates shall be subordinate to the Magistrate o f 
the District. The word subordinate”  it will bo observed is not 
in any way limited or qualified, but applies to thg jurisdiction of 
the Magistrate o f the District in all its plenitude, and with 
reference to all that officer’s duties and powers, judicial as well as 
executiye, ladeed s. 37 would haye bQeu of little value i f  it had
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C T m O N  OF 
lu DirAL,

1873 to be read as only applying to the executive functions of Magis- 
trates. This view o f the section is made still more clear by the

if THE iViAT"
an OF TDE express provision that neither the Magistrate of the District nor 

the Subordinate Magistrates shall be subordinate to the Judge except 
to the extent and' in the manner provided by the Act^ and the 
power to sanction a prosecution for perjury committed before a Ma
gistrate of any of the three classes is clearly not within such an ex
ception. In  fact it appears to me that for the purpose of applying 
s. 468 to such a case as, that now before us, the terra “  Magis
trate”  in s. 37 and that of “  Court”  in s. 468 are convertible and 
have the same meaning ; and—although I  do not attach so mucb 
importance and force to interpretation clauses in Acts o f the Legis
lature as is sometimes claimed for them, holding that they should 
not be read merely by themselves, but that they may be controlled and 
limited by other express provisions o f the same law, and as .a con
sequence, that i f  inconsistent with and repugnant to such other pro
visions they may be disregarded—yet they frequently are very use
ful, and in the present case we ought not to ignore the definition o f 
“  Criminal Court”  in s. 4 of the Criminal Procedure Code, which 
considered in connection with the two other sections o f the same 
Code I  have remarked on, viz., ss. 468 and’37, places the true view 
o f the question now to be decided beyond any reasonable doubt.

M y answer therefore to the question referred to us is that the 
Sessions Judge had no power to sanction the prosecution of Hira 
Lai and others, but that such sanction should have been sought 
at the hands o f the Magistrate of the District.

P e a b s o n , J.— Magistrates and Sessions Judges are included in 
the term Criminal Courts”  defined in s. 4 of the Procedure Code. 
I t  is impossible to suppose that the Sessions Judge mentioned ia 
s. 37 does not mean the Sessions Court, or that wbat is said about 
the subordinate Magistrates refers to them not as Criminal Courts, 
but only when engaged otherwise than in judicial proceedings. 
The Procedure Code regulates the procedure o f Courts o f Criminal 
Judicature. S. 468 must, in my opinion, be read and interpreted 
with reference to s. 3? ; and thus it appears that the Court o f a 
subordinate Magistrate is subordinate to the Court of the Magis
trate o f the District in the matter to which s, 468 relates, unless
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the Procedure Code has provided that in that matter subordinate
Magistrates shall be subordinate to the Sessions Judge. No such j, , M

provision has been made. My answer to the question referred to te e  of t i
P e t it io n  •

the Full B en c h  is there fore  in  the nega tive . G db Dat .

S p ANICIE, J.— W e are asked b y  the Judge making the reference 
whether the Sessions Judge has power, under s. 468 o f Act X  o f 
1872, to sanction a prosecution, under ss. 211 and 193 o f the In
dian Penal Code, in the particular case giving rise to the reference.

An Assistant Magistrate of the First Class refused permission to 
an aec[uitted person to firoseeute the complainant against him under 
the sections cited above. The party desirous to proceed criminally 
against the original complainant applied to the Sessions Judge for 
sanction to do so. The Sessions Judge gave permission, but subse
quently recalled it, holding that “ when sanction to prosecute has 
been refused by a Magistrate subordinate to a Magistrate of the 
First Class, an application to prosecute may be made to the S-Iagis- 
trate of the District, but cannot be made to the Sessions Judge” .

Under the terms of s. 4-68 of the Criminal Procedure Code the 
sanction of the Court, Civil or Criminal, before or against which 
the offence was committed or “ o f some other Court to which such 
Courtis subordinate,”  is necessary. A  "Crim inal Court”  means 
and includes every Judge or Magistrate, or body o f Judges or 
Magistrates, inquiring into or trying any criminal case or engaged 
in any judicial proceeding—s. 4 of Act X  of 1872 and there 
are four grades of Criminal Courts in British India, vis., ( i )  The 
Court o f the Magistrate of the Third Class ; ( i i )  The Court o f the 
Magistrate of the Second Class; (iii) The Court of the Magistrate 
o f the First Class; (iv ) The Court o f Session;— s. 5 of Act X  
of 1872. In every District, however, there must be a Magis
trate of the First Class appointed by the Local Government who 
is called the Magistrate of the District, and he is to exercise 
throughout his district all the powers o f a Magistrate,— s. 35 of Act 
X o f  1872. Besides the Magistrate of the District, the Local Gov
ernment may appoint as many other persons as it thinks fit to bo 
Magistrates of the First, Second, or Third Class in the District,— s. 37 
of Act X  o f 1872, Thus all these Magistrates so appointed, when 
inquiring into or trying any criminal case or engaged in any judicial
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 ̂ 1879 proceeding, are presiding over a Criminal Court, But all these
Magistrates are made subordinate to the Magistrate of the District,

1 T H E  M a t - “  _ _ “  ’
E.R OF THE but neither the Magistrate o f the District nor the Subordinate
dbDaxal. Magistrates are made subordinate to the Sessions Judge, except 

to the extent and in the manner provided by the Act,—s. 37 of 
Act X  of 1872. It is contended that s. 37 o f the Act refers only 
to the subordination of Magistrates to the District Magistrate in their 
executive capacity, that such subordination is not of a judicial 
character, and that a Magistrate of the First Class is not subordinate 
to the Court of the Magistrate of the District, but to the Court to 
which appeals from the decisions of the Magistrates o f the First 
Class ordinarily lie, namely, the Court o f Session. But s. 37 makes 
no provision subordinating Magistrates to the District Magistrates 
solely in their executive capacity, though it does limit the subor
dination both of the District Magistrate and Subordinate Magistrates 
to the Sessions Judge to the exteut and in the manner provided by 
the Act. When we consider what is the extent of the subordination 
to the Sessions Judge provided by the Act, it appears chiefly to be 
limited to cases committed for trial to the Sessions Court, to cases 
coming regularly before the Sessions Judge in appeal, and to those 
instances in which, under s. 295 of Act X  of 1872, he may at all times 
call for and examine the record o f any Court subordinate to him
self as a Court for the purpose of satisfying himself as to the 
legality of any sentence or order passed, and as to the regularity of 
the proceedings of such subordinate Court. In .some'other respects, 
however, hereafter to be mentioned, the Magistrates are subordinate 
to the Sessions Judge. It is, however, worthy of notice that a Magis
trate of the District has the same power by s» 295 as the Court of 
Session has over the Courts of the subordinate Magistrates. “  Any 
Court of Session or Magistrate o f the District may call for and ex
amine the record of any Court subordinate to such Court or Magis
trate for the purpose, &c., &c., &c.”  Here there is a distinct recogni
tion of the subordination of Courts of Magisti-ates to the Magistrate 
o f the District for a judicial purpose, that of ascertaining whether 
there are any grounds for revision, and for the purposes of 
this particular section every Magistrate in a Sessions Division 
is to be deemed subordinate to the Sessions Judge of the D ivi
sion. This is an illustration of the subordination of the Magistrate’
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of the District and of Subordinate Magistrates to tlie Sessions Judge 
as provided by the Act. I  have used the words “ judicial purpose,”  7 n t h e  M j

that o f ascertaining whether there are any grottnds for revision, t e e o p t i ;

because under s. 296 both Sessions Judge and District Magistrate Gcb Daj.
are called upon to exercise their judgment, and i f  they think 
that the judgment sent for under s. 295 is contrary to law, or that 
the punishment is too severe, or is inadequate, such Court or Ma
gistrate may report the proceedings for the orders o f the High 
Court. By the second clause, in Sessions cases, i f  a Court o f Session 
or Magistrate o f the District considers that a complaint has been 
improperly dismissed, or that an accused person has been improper
ly discharged by a Subordinate Court, such Court or Rlagistrate 
may direct the accused person to be committed for trial. This illus
trates the manner in which the Sessions Court or District Magis
trate is to deal with the Subordinate Magistrate. So again by s. 298 
as amended by s. 31 of Act X I  of 1874, the Court of Session may 
direct the Magistrate of the District by himself, or any Magistrate 
subordinate to him, or the Magistrate of the District may direct 
any subordinate to make further inquiry into any complaint which 
has been dismissed under s. 147. Here the extent of subordination is 
clearly laid down, and it will b® observed that, when the Magistrate 
of the District acts under this section, his authority extends to a 
Magistmte of the First Class. Those parts of the Code which deal 
with commitments to a Court of Session and to appeals sufficiently 
show to what extent the Courts of the Magistrates are subordinate 
to the Sessions Judge in respect of the cases which come before him 
as a Court of Session or Judge of appeals, and do not require further 
consideration. But the Act provides for the subordination of the 
Magistrates to the Sessions Judge in some other cases, as for in
stance the Sessions Judge can in any case, whether there be an ap
peal on conviction or not, direct that an accused person may be 
admitted to bail, or that the bail required by a Magistrate be reduc
ed— s. 390 of Act X  of 1872. Ho can also order or refuse a com
mission for the examination of a witness in cases under trial by 
a Magistrate—s, 330 of Act X  o f 1872, On the other hand s,
328 appears to give the Magistrate of the District considerable 
power over all Magistrates subordinate to him, even to the extent 
o f ordering a now trial where a conviction has passed upon evi*
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I

I 1879 dence not wholly recorded by the Magistrate before whom the con-
Ij viction was had, i f  he is of opinion that the accused person had been
|er OF TUB materially prejudiced thereby— s. 328 of Act X  of 1872. Under
■CK D a y a l . this section a Court of Appeal, and the District Magistrate, both

are superior Courts to those o f the Magistrate. The District Ma
gistrate may also hear an appeal against the order of a Magis
trate of the First Class requiring security for good behaviour— 
267 o f Act X  of 1872.

I t  will be thus seen that the Magistrates of the First Class are 
to some extent judicially subordinate to the Magistrate of the Dis
trict, as also to the Sessions Judge» But it is nowhere laid down 
that the Blagistrate of the First Class is to be subordinate to the 
Magistrate of the District only so far as is provided by the Act, 
whereas neither the Magistrate o f the District, nor the Subordi
nate Magistrate, are subordinate to the Sessions Judge “ except 
to the extent and manner provided by the Act,” — s. 37. I t  would 
seem therefore that the words‘ ‘ all such Blagistrates shall be subor
dinate to the Magistrate of the District”  do not point exclusively to 
Magistrates in their executive, but also apply to them in their judicial 
character, except so far as the Act makes them subordinate to the 
Sessions Judge. I t  has been contended that the tost as to the nature 
of the subordination of a Magistrate of the First Class to the Sessions 
Judge or Magistrate of the District lies in the answer to the follow
ing question,— To whom does an appeal lie from the Magistrate’s 
decision ? But this is, as wo have seen, not the conclusive test. The 
true test is to be found in the woz'ds “  except to the extent and man
ner provided by the Act.”  It is not provided in s. 468 that applica
tion is to be made to the Court o f Session or to the High Court, 
but the words used are “  except with the sanction o f the Court be
fore or against which the offence was committed, or of some 
other Court to which such Court is subordinate-”  Nor has the Act 
provided iii this section, or anywhere else, that in respect of an 
application of the nature contemplated by s. 468 the Magistrate’s 
Court is subordinate to that of the Sessions Judge, and therefore his 
interference would appear to be barred under the proviso in s. 37 
of the Act, The Magistrate o f the First Class, it is urged, has the 
game powers as the Magistrate of the District has, and therefore the
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latter actincf as a Criminal Court within tlio terms of s. 4 is not ao __ _
Criminal Court superior to that of the former, who therefore cannot
be said to bo subordinate to it in the sense required bv s. 468. TiiEO]?Tii

PKTITION O:
But the Magistrate o f the District is specially appointed as such by Gun D a i a i  

the Government, and he exercises throughout his District all the 
powers o f a Magistrate—s. 35 of Act X  of 1872-a n d  he does so 
although the District may have been divided into divisions— s. 40 
of Act X  of 1872. A  Magistrate of the First or Second Class may bo 
placed in charge o f a Division of a District, and the officer so ap
pointed exercises the powers conferred upon him under the Act, or 
under any law for the time being in force, “  subject to the con
trol of the Magistrate of the District” —s. 46 of Act X  of 1872. The 
Government may also delegate its own powers c f placing these Mag
istrates in Divisions of a District to the Magistrate of the District.
Again, every Magistrate in a Division of a District is subordinate 
to the Magistrate o f the Division of the District, subject, however, 
to the general control of the Magistrate of the District— s. 41 of 
Act X  of 1872— so that throughout his District the subordination 
o f all Magistrates to the Magistrate of the District is clearly provided 
for both in his executive and judicial character, except when the 
Magistrates are made by the. Act subordinate to the Sessions Court.
Whenever then the Magistrate of the District is engaged in any 
judicial proceeding, although he may not have larger powers in 
respect to the trial of offences and to passing sentences on persons 
convicted o f them than a Magistrate of the First Class has, his Court 
is a Criminal Court to which the Courts of the Magistrates, except 
•where they are made subordinate to the Sessions Judge, under the 
proviso o f s, 37, are subordinate. Some 'doubt was expressed 
whether the entertainment of an application under s. 468 could be 
regarded as part of a judicial proceeding. But a judicial proceed
ing as defined in s. 4 includes any proceeding in the course of which 
evidence is or may be taken, and it cannot be denied that any 
Court to M'hom “  a complaint”  (in the words o f s. 468) o f an offence 
against public justice is made, would be at liberty, i f  it pleased, to 
examine the complainant, and even take evidence i f  it thought 
that there was any necessity to do so, in order to enable the^ourt 
to determine whether or not sanction should be given. Thgre can 
therefore be no doubt that any Magistrate or Sessions Judgo engaged

30
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I in determining whether the complaint under the section should be
N THE M a t - entertained would be acting as a Criminal Goui’t. Again, the appli- 
iB OF THE cation made for sanction is ‘ t̂he complaint.”  The sanction may be
isTITION OF 1 ,  ■ ■ 1 ■ L
tJB DAY&h. expressed in general terms, and, authority once given, the complaint 

may be entertained. That that is so seems certain from the explana
tion attached to s. 470, that in cases under (his chapter the reporter 
application of the public servant or Court shall be deemed sufficient/ 
complaint. I f  so, then the application by a private individual for 
sanction is a sufficient complaint under s. 468 and s. 469 o f the 
Code, for he appears in Court personally or by pleader, and subjects 
himself to examination,

•

In conclusion, I  would say, in reply to the question, that the Ses
sions Judge had not power, under s. 468, to sanction the prosecution 
o fH ira  Lai and others, demanded by Gur Dayal for offences pun
ishable under ss. 211 and 193 of the Indian Penal Code.

O l d f i e l d , J.—The question is whether the Court of a Magis
trate o f the First Class is a Criminal Court subordinate to the Court 
of Session, within the meaning of s. 468 o f the Criminal Procedure 
Code, so as to enable the Sessions Court to give sanction to entertain 
a complaint o f an offence against public justice committed before 
or against the Magistrate’s Court. By s. 37 of the Code Magis
trates are not subordinate to the Sessions Judge except to the 
extent and in the manner provided by the Criminal Procedure Code, 
and it is argued that, with reference to this section, the Magistrate’s 
Court cannot be held to be subordinate to the Sessions Court for 
the purposes of s. 468, there being no provision making the Magis
trate subordinate for the purposes of that seotion.

But it is to be noticed that the word used in s. 468 is not Ma
gistrate but Criminal Court, the sanction is required of the Court to 
which the Criminal Court is subordinate before which the offence is 
committed, not of the Sessions J udge to whom the Magistrate is sub
ordinate. The argument proceeds on the supposition that the term 
Magistrate in s. 37 and Criminal Court in s. 468 are used indiscri- 
minat‘'ly, but s. 4 of the Code contains a special definition of the 
term Criminal Court. It is something more than Magistrate. “  Cri
minal Court” means and includes every Judge or Magistrate, or body
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of Judges or Magistrates, inquiring into or trying any criminal case 
or engaged in any judicial proceedins;. When wo find a special i utheMj

definition of the term Criminal Court, I  think it is putting a strained 
meaning on the term Magistrate in s. 37 to say that it extends so Guk DAXii
as to include Criminal Courts. ^  Criminal Court may mean and 
include a Magistrate, but the term Magisti-ate will not necessarily 
mean and include a Criminal Court. I f  s. 37 had been dealing with 
the subordination o f Criminal Courts, it is reasonable to suppose that 
the words Criminal Courts would have been used instead o f Magis
trate. The distinction is one which the Code itself draws, and is 
important, for while s. 37 limits the subordination of Magistrates 
to Sessions Judges, there is nothing in the Code to the effect that 
the Court o f the Magistrate o f the First Class is not subordinate to 
the Court of the Sessions Judge, but on the contrary its subordination 
as a Criminal Court, that is, where a Magistrate is acting judicially, 
seems contemplated and enforced by the provisions of ths Code, for 
instance, by the appellate jurisdiijtion of the Sessions Court over 
Magistrates’ Courts, and moi-e particularly by the powers confer
red on the Court o f Session over the Courts of Magistrates by ss.
295 and 296. This establishment o f a power of supervision 
and revision seems to me in itself to constitute a subordination, 
within the meaning o f s. 468. S. 37 may be dealing with the sub
ordination of Magistrates personally and executively, and not with 
Criminal Courts. I  do not think wo need consider it in interpret
ing s. 468, which deals with the subordination of Criminal Courts, 
but be this as it may, as I  have already remarked, it seems to mo 
that the intention and effect o f ss. 295 and 296 are to constitute 
the subordination to the Sessions Court of the Magistrates’ Courts ; 
which thereby become subordinate Criminal Courts within the mean
ing of that term in s. 468. I  think we have in s. 419 an indication 
o f what is intended to constitute subordination of Criminal Courts.
That section is dealing with orders passed by Criminal Courts for 
disposal of property and ruas: “  Any Court o f Appeal, Reference, or 
Eevision, may direct any such order passed by a Court subordinate 
thereto to be stayed, and may modify, alter or annul it.”  The use 
here of the words subordinate Court seems to show that Courts 
over which Courts of Appeal, Roferenco, and Revision are appointed, 
are subordinate to the Litler in the moaning of the term as used in
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tlio Code* This subordination M-ill not of coursc enable the Sessions 
Court to exercise any powers over tlie Magistrate’s Court other thaa 
those allowed h j  the Code. The learned Judges who decidcd Impera- 
trix  V. Padmanahh Fai (1), and who have taken a contrary view to 
the one I  have expressed, seem to consider that the Legislature 
intended that the sanction coatemplatod should be given by the 
Court before which the offence was committed or by the Appellate 
Court or the High Court, in fiict that the Legislature intended to 
recognise a subordination of the Magistrates’ Courts to the Sessions 
Court, within the meaning of s. 468, bub they consider that, in face 
o f the express provisions in s. 37 applied to s. 468, they cannot give 
effect to a possible intention of the Legislature. For my part, I  
think that the law as it stands and the intention of the Legislature 
are not irreconcilable.

My answer to the reference is that the Sessions Court has power 
under s. 468 to sanction the prosecution.

APPELLATE CIVIL.

B c f  jre M t .  Justice Pearson and M r .  Justice Spanlie.

A H M A D  B .\ K H S n  (D e ie n d a n t ) v . Q O B I N D I  ( P l a i n t i f f ) . *

Act V I I I  o j 1871 sitatio7i Act)^s. 17— ATortgage— Registration,

Tho obligors of a bond for th;.payment of money charging land agreed to pay 
til' principal amount, Rs. 03, ivl bin six montlja after the execution of the bond, and 

t j pay interest every month on the principal amonnt at the rate of two per cent., 
-,nJ that in the evf nt cf dof.iult of p.iyment of the interest in any month, the whole 
amount mentionc l  in tlie bond should become due at once. There was no stipulation 
preventing the obligors from repaying the loan at any time within the six months 
3ftcr which it was rcclaimable. Held that the only amount certainly secured by 
thf bond was th'; prinoipal, and the bond did not therefore need to be registered (3).

T h e  facts of this case were as follows : In  1871 certain persons 
gave the plaintiff in this suit a bond for the payment o f Ks. 75 by

»  Second Appeal, No, I07S of from a decree o f Maulvi Abdul Qarum
Kh,.n, Subordinate Judgf f f  Af.ra, d it 'd thr 26th July, 1878, affirminir a nf
lia i Can ;i Dhar, Munsif of Agra, dated the 8th June, 1878.

f l )  I . L  E., 2 384, oiv demand with interest did not cor-
S'.'.e nlso K aran bmqh  v. Ham  t uiily b jcurc Ils. 100, and Us reaistra>

I. L , U., 2 A l l ,  96, where it wai tian was therefore optional, 
h fId th.it a bond fur Rs. 83 S-0 p ’y iWf.


